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February 9, 2007

Friends of the Notth Fork
3781 E. Pacific Avenue
Sactamento, CA 95820

(916) 244-8561

Ms. Tam M. Doduc, Chair

State Water Resources Control Board
P.0. Box 100

Sacramento, CA 95812

Dear Ms. Doduc:

I am writing on behalf of Friends of the North Fork conceming the failure of state and
federal agenc1es to enforce the laws and regulatlons govermng suction gold dredging
activities in California. .

We are a group dedicated to protecting the environmental qualities of the North Fork of
the American River and its canyons. Each year we witness the damage to water quality
and-the deleterious effects on fish caused by dredging activities. Yet, despite repeated
requests, no agency has stepped forward to protect these resources.

I have enclosed a memorandum from our attorney. In frustration, we asked him to look

into the applicable state and federal laws and to report to us on whether these activities
are even legal. As he notes, the permits issued to dredgers by the California Departiment
of Fish and Game violate CEQA and the sireambed alteration laws, and they do not
comply with the Clean Water Act, which is your agency’s duty to enforce.

‘When I asked the DFG whether it enforces its permit requirement that dredgers obtain all
necessary federal and state water quality permits, I was informed that enforcement of this
requirement is your responsibility.

When I inquired at th?SXNRCB I was referred to the Central Valley Regional Water
Quality Control Board. When I inquired at the CVRWQCB, I was informed that they
have never issued a single permit for suction gold dredging under any provision of the
Clean Water Act, even though they acknowledged that it applies to this activity.




Ms. Tam M. Doduc, Chair

State Water Resources Control Board
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I have provided all three agencies photographic documentation of gross water quality
- violations, and each agency has ducked its legal responsibilities to protect state water
quality standards by stating that enforcement is another agency’s duty.

As our attorney notes:

o Clean Water Act section 404 requires the issuance of a “dredge and fill”
permit by the Army Corps of Engineers for any proposed suction dredging
WQ) activities in “waters of the United States.” Major rivers and their
G tributaries in the State of California qualify as “waters of the United
-4 States.” The Corps’ 404 regulations expressly include in-stream mining as
W e an activity regulated by section 404. The only 404 permit ever issued by -
the Corps for suction dredging activities in the State of California only
covered part of the State, and expired in May of 2000. Accordingly, any
suction dredging activity in California constitutes a violation of the Clean
Water Act.

o Clean Water Act section 401 requires certification by the State Water
wo Quality Control Board that any proposed section 404 permit proposed to
o po be issued by the Corps will not result in a violation of the State’s water
b quality standards. In this case, no 401 certification can be issued for
' w0 g ‘ suction dredging activity in the state because there is no section 404
- permit to certify. This constitutes a separate and distinct additional -
violation of the Clean Water Act.

¢ Clean Water Act section 402 requires the issuance of an NPDES permit
for any discharge of pollutants from a point source into navigable waters
of the U.S. A memorandum provided by the Central Valley Regional
Water Quality Control Board affirmatively asserts that suction dredging is
subject to section 402°s permitting requirements. Yet, no section 402
e permit has ever been issued, either on a general, or individual, basis for
2 Q.J suction dredging activities in the State. This constitutes yet another

o violation of the Clean Water Act.

ei*“/
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The purpose of this letter is to inquire, in light of our attorney’s memorandum, what the
State Water Quality Control Board intends to do to resolve these violations and to
propetly exercise its responsibilities to protect the state’s water quality.




Ms. Tam M. Doduc, Chair

State Water Resources Control Board
February 9, 2007
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I can provide on11 with any of the documentation referred to in the memorandum and I am
available to meet with you at your convenience.

Sincerely,

Alison Harvey |

cc: concerned legislators
Enclosures
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TELEPHONE: (916) 609- 5000 o

FACSIMILE: (916) 609-5001 ‘ KEITH G. WAGNER
J. WILLIAM YEATES  www.enviroqualitylaw.com JASON R, FLANDERS

- To:  Friends of the North Fork
From: Keith Wagner
Date: January 30,2007

Re:  State and Federal Agencies’ Failure to RegulateSuction Dredge Mining in California.

This memorandum prov1des an overview of the federal and state laws and regulauons that
address suction dredgmg activities in rivers across the State of California, and how state and
federal agencies’ intractable failure to enforce those laws and regulations renders suction
dredging in California inconsistent with practically all applicable legal requirements.

FEDERAL LAW

Two federal statutes are primarily implicated in the regulation of suction dredge mining in
California — the 1872 General Mining Law and the Clean Water Act. As the following
discussion demonstrates, the former does not address environmental protection, while current
suction dredging act1v1ty in California’s rivers violates practwally every, relevant aspect of the
latter.

I THEI1872 GENERAL MINING LAW

The law that broadly governs mining on federal pubhc lands is the 1872 General Mining Law.!
Many rivers and streams where suction dredge mining occurs in California pass through such
federal lands. Under this antiquated law, miners are allowed to stake claims to, and extract,
valuable hardrock minerals including gold, silver, and vranium from federal public lands without
paying any royalties to the U.S. Gbvernment (i.e., the public.whose land is being mined). ThlS
law also offers federal public land for sale at §5 an acie — 1872 pnces

The 1872 mining law is briefly mentioned to begin this memorandum, because it is often cited
by suction dredge operators as a basis for allowing them to continue operations that violate
practically every other applicable federal and state environmental laws. Such claims appear to
be overly broad because, while the 1872 General Mining Law allows mining claims to be staked
on federal public lands, this law does not prevent the application of later enacted federal and
state laws that otherwise protect the environmental quality of California’s rivers and streams.

AN

130 US.C, § 21 et seq.
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Memorandum to Friends of the North Fork
January 29, 2007
Page 2 of 16

IL CLEAN WATER ACT, S_ECTION 404 (DREDGE AND FILL PERMIT) |

Suction dredging activities on “waters of the United States” requires the issuance of a “dredge
and fill” permit under section 404 of the Clean Water Act.? Despite the U.S. Supreme Court’s
ongoing efforts to reinvent the jurisdictional scope of the Clean Water Act, it remains generally
accepted that the nation’s major rivers and their direct, natural tributaries, qualify as “waters of '
the United States”, and therefore remain subject to the Clean Water Act’s requirements.

“Under section 404 of the Clean Water Act, the U.S. Army Corps of Engineers issues permits “for
the discharge of dredged or fill material into the navigable waters at specified disposal sites.” In
carrying out this function, the Corps may issue so-called “general” permits on a state, regional,
or nationwide basis “for any category of activities involving discharges of dredged or fill
material,” if the Corps determines that the activities in the category “are similar in nature, will
cause only minimal adverse environmental effects when performed separately, and will have
only minimal cumulative adverse effect[s] on the environment.”* :

The Corps’ regulations for its 404 permit program expressly designate suction dredging an
activity that requires a dredge and fill permit: “The Corps and EPA regard the use of

! mechanized earth-moving equipment to conduct . . . in-stream mining . . . in waters of the United
States as resulting in a discharge of dredged material unless project-specific evidence shows that
the activity results in only incidental fallback.”™ In other words, unless project-specific evidence
shows that the dredging will only result in incidental fallback, a 404 permit must be issued
before any suction dredging activity is allowed to occur on waters of the United States. Such a
finding is unlikely, given the fact that suction dredging, to be successful, requires the substantial
removal of materials from one part of a streambed, screening of the materials to extract gold
deposits, and then deposition of that material back into another location in the stream bed.

With regard to suction dredging activities in the State of California, on May 2, 1995, the Corps’
Sacramento District adopted a Clean Water Act general permit, GP-046, generally authorized
“dredge and fill” activities associated with suction dredging in the Corps’ Sacramento District
for holders of standard suction dredging permits issued by the California Department of Fish and
Game under Fish and Game Code section 5653.° ‘

Notably, the Corps’ Sacramento district only covers part of California, and does not include, ar '

all, California’s coastal areas, or substantial portions of northern or southern California. In other
words, even upon its issuance, GP-046 only covered the parts of California under the Corps’
Sacramento District’s jurisdiction, and does not apply at all to areas of California not within the
Sacramento District. _ : ‘ '

L

S
~—

233 U.S.C. § 1344

333 U.8.C. § 1344, subd. (a).

433 U.S.C. § 1344, subd: (e).

533 CF.R. § 323.2, subd. (d)(2)(). .

§ A copy of this general permit (GP-046) is attached as Exhibit 1 to this Memorandum.
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Moreover, and perhaps more importantly, on its own terms, GP-046 expired on May 2, 2000, and
has not been renewed. As a result, it would appear that suction dredging in “waters of the United
States” located within California constitutes a present and ongoing violation of section 404 of the
Clean Water Act, because 1) the Clean Water Act and the Corps’ regulations expressly state that
“in stream mining” constitutes an event triggering the need for compliance with the permitting
requirements of section 404, but 2) no CWA section 404 dredge and fill permit currently
authorizes such activities in any part of California, either ona general, or project-specific, basis.

In addition, even if GP-046 had not expired in 2000, this permit, as it was adopted on May 2,
1995, contains an express condition stating that waterways of the state under 4,000 feet in
elevation “shall be excluded” from the activities authorized by the permit, in the event that the

California Red-Legged Frog is listed as “threatened” under the Federal Endangered Species Act:

The US Fish and Wildlife Service (USFWS) has indicated that the California red-
legged frog occurs along waterways in Sacramento District, below 4,000 feet
elevation, in the following counties: Amador, Calaveras, El Dorado, Mariposa,
Nevada, Placer, and Tuolumne. Currently the California red-legged frog is
proposed for listing as a federal threatened species. In the event that the USFWS
lists the California red-legged frog as threatened under the federal Endangered
Species Act, all waterways in the above listed counties, below 4,000 feet elevation
shall be excluded from the authorization established by GP-046. This will remain
in effect until adequate surveys of these waterways are conducted to ensure that
the continued existence of the species is not jeopardized by the regﬁlate‘d activity.’

On May 23, 2006, the United States Fish and Wildlife Service listed California red-legged frog
as threatened under the Federal Endangered Species Act.® Accordingly, even ifthe term of GP-
046 had not expired, suction dredging in the portion of California that is under the jurisdiction of
the Corps’ Sacramento District (most all of which occurs on waters below 4,000 feet) still would
be in violation GP-046’s express terms unless and until surveys of all waterways below 4,000
feet are conducted to ensure that the continued existence of the California Red Legged Frog is
not jeopardized. Such studies have never been conducted. ‘ '

II. CLEAN WATER ACT, SECTION 401 (STATE CERTIFICATION)

Clean Water Act, section 401, requires that “[alny applicant for a Federal license or permit to
conduct any activity . . . which may result in any discharge into the navigable waters” must
“provide to the licensing or permitting agency -a certification from the State in which the
discharge will originate” that any such permit will comply with the Clean Water Act’s effluent

limitations and the need for National Pollution Discharge Elimination System (NPDES) permits.”
. : . e

et e

On May 23, 1995, the State Water Resources Control Board (SWRCB) issued a CWA section
401 certification for GP-046, stating that “there is a reasonable assurance that State water quality

7US Army Corps of Engineers, Public Notice GP-046 (May 10, 1995), at p. 2.
861 Fed Reg. 25813.
?33 U.S.C. § 1341, subd. (2)(1).
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standards will not be violated,” so long as suction dredging operations are carried out pursuant to
the conditions imposed by GP-046."° ' : :

The SWRCB’s 401 certification document purports to also “certify” suction dredging activity

: tbat is not consistent with the Corps’ general permit GP-046 (or any other federal permit), stating
hat “certification is also granted for suction dredge mining done under DFG Section 5653
‘Special Permits’ and for suction dredge mining in federal Wild and Scenic Rivers and ‘study
rivers’.” A CWA section 401 certification can only be issued by a state to certify that issuance -
of a federal CWA permit (e.g., a section 404 dredge permit) will comply with state water quality
standards. In this case, GP-046 expressly excludes “special permits” or suction dredging on wild
and scenic rivers from its ambit, and no other federal permit for such activities is identified in the
SWRCB’s 401 certification. Put sitiply, the SWRCB has no legal authority to issue a 401

| certification for activities that are excluded from a federal 404 permit.

It should be noted that GP-046, itself, expressly recognizes that section 401 certification is
required, before any suction dredging authorized by GP-046 may be carried out:

Persons who propose to discharge dredge and fill material into waters of the
/ United States under the ‘authority of a Department of the Army permit issued
- pursuant to §404 of the Clean Water Act must obtain §401 certification of water
quality from the state in which the discharge is proposed. Section 401 is
administered in California by the State Water Resources Control Board (SWRCB)
/ through the various Regional Water Quality Control Boards (RWQCB). In the
| event that the SWRCB issues blanket §401 certification for this regional general
{ ' permit, all terms and conditions of such certification shall become terms and
! conditions of this permit by reference: Until such time that the SWRCB issues
f §401 certification, or in the event that the SWRCB declines to issue §401
| certification, individual application for §401 certification, or waiver, must be
j made to the appropriate RWQCB, prior to being authorized under this general
| permit."! ‘
! . } ¥y
In light of the fact that GP-046 has 1) expired, and 2) is no longer in effect on streams below 7’@5 )
< 4,000 feet, due to the listing of the California red-legged frog, the SWRCB’s May 1995 section
‘ 401 certification for suction dredging is, also, no longer valid. As explained above, CWA
1 section 401 certifications can be issued by a state only for discharges to navigable waters
\ pursuant to a federal CWA permit. In this case, the underlying federal CWA section 404 permit,
\  GP-046, expired in May of 2000. Since the only federal permit that SWRCB’s section 401
% certification for suction dredging relates to is GP-046, which has expired, the state’s 401
% certification, itself, has no continuing legal force or effect.

‘«\ ‘ . Vg

10 A copy of the SWRCB’s May 23, 1995 section 401 certification is attached as Exhibit 2. -
1 US Army Corps of Engineers, Department of the Army Permit, General Permit 046, atp. 3,9
18. This statement in GP-046 further confirms that the SWRCB’s attempt to include activities
that are not permitted by GP-046 in its 401 certification was in error.

vy
@V




Memorandum te Friends of the Nortﬁ Fork

January 29, 2007 ,
Page50f16 - WTQQ ped”

IV. CLEAN WATER ACT, SECTION 402 (NATIONAL POLLUTANT DISCHARGE ELIMINATION
SYSTEM, OR “NPDES,” PERMITS)

. | ' w_,_
Finally, with regard to federal law, as this memorandum was being researched and prepared, }Wf L0 / le?
communications with the Central Valley Regional Water Quality Control Board (“RWQCB™) / S 7’“" L
resulted in the apparent assertion that there is no need for suction dredge operators to comply -4 CL
with section 404 of the Clean Water Act, based on the “incidental fallback™ or “Tulloch” rule )

This is wrong for several reasons. | |

‘ &d.c/w'f
S

First, as noted above, the Corps’ own regulations expressly define “in stream mining” as an / 4e. s
activity that triggers the need for section 404 compliance, regardless of the RWQCB’s opinion hs 41/"’
to the contrary. : _ go)

Second, the memo, itself, states that suction dredging is not exempt under the “incidental
fallback” rule unless the material dredged is deposited away from the streambed, orin a
container.”> But, as noted in below, under state law, suction dredgmg is only allowable so long
- as the material dredged is redeposited back into the. streambed.* e . 0o o~ TR

Third, the memo notes that the “incidental fallback” rule does not apply to circumstances where
the dredged material is moved away from the point of excavation. “For example, sidecasting
dredged material immediately adjacent to the excavation point is considered intentionally
moving the material away from the excavated area, and thus does not meet the test of falling
back to substantially the same place.”’® Again, as noted above, suction dredging, to be
successful, requires the substantial removal of materials from one part of a streambed, screening
of the materials to extract gold deposits, and then deposition of that material back into another
location in the stream bed.

With the above points having been made, however, the memorandum provided by the RWQCB
does appear to raise another interesting issue: the potential need for suction dredge operations to
compliance with yet another aspect of the CWA.: the National Pollutant Discharge Elimination
System, or “NPDES,” permitting requirements of CWA. section 402. The memorandum notes
that “gold dredging activity and discharge . . . includes a discharge of processed waste, [and,
therefore] should be addressed through section 402 »16

This, in fact, is a fair point. And, as-with the lack of any evidence of any valid CWA section 404
permit for suction dredging activity in the state of California, either ona general or individual

12 A copy of the memorandum regarding “incidental fallback eceived from the Central Valley o 4, ‘
RWQCB is attached as Exhibit 3 to this memorandum. /\f'a s A o3 pmeme Hom *
13 Exhibit 3, at p. 5-11. of Recu lf@fﬂw

4 Cal. Code Regs., tit. 14, § 228 (“suction dredging (also called vacuum dredging) is def ned as B g acly

the use of a suction system to remove and refurn material at the bottom of a stream, river, or lake '

for the extraction of minerals.” [emphasis added])

15 Exhibit 3, at p. 3-11.

16 Bxhibit 3, at p. 6-11.
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basis, there is;no evidence that any sucﬁgnﬂédge operator in the State of California has ever
sought or been granted a section 402 permit, either. ' } '

Accordingly, it would appear that suction dredging activity in the state violates the NPDES
permitting provisions of the CWA as well.

STATE LAW

In addition to the federal laws, listed above, suction dredging on California’s rivers is also
regulated by a number: of state laws and legal doctrines, including, but not limited to, the Public
Trust Doctrine; Fish and Game Code section 5653 and its implementing regulations (which o
specifically addresses suction dredging activity); Fish and Game Code section 1603 (streambed
alteration agreements); and the California Environmental Quality Act.

L PusLIC TRUST DOCTRINE

In 1983, in National Audubon Society v. Superior Court, the California Supreme Court held 1)
that California’s Public Trust Doctrine “is an affirmation of the duty of the state to protect the
people's common heritage of streams, lakes, marshlands and tidelands,” and 2) that the “state has
an affirmative duty to take the public trust into account in the planning and allocation of water
resources, and to protect public trust uses whenever feasible.” 7 The Public Trust Doctrine is
not a mere declaration of the state’s right to use public property for public purposes: “it is an
affirmation of the duty of the state to protect the people’s common heritage of streams, lakes,
marshlands and tidelands, surrendering that right of protection only in rare cases when th
abandonment of that right is consistent with the purposes of the trust.”*® :

Traditional uses protected by the Public Trust Doctrine include navigation, commerce, fishing,
hunting, swimming, wading, standing, bathing and general recreation purposes.19 California has
expanded these traditional uses to include “the preservation of those lands in their natural state,
so that they may serve as ecological units for scientific study, as open space, and as
environments which provide food and habitat for birds and marine life, and which favorably
affect the scenery and climate of the area,”? o

‘Under the traditional formulation of the Public Trust Doctrine, the states each acquire trusteeship
over lands underlying navigable waterways within the state upon their admission to the Union,
unless the federal government clearly and expressly reserves to itself the beds of navigable
waters prior to statehood.*! The traditional basis of the Public Trust Doctrine is founded in the

17 National Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 441, 446.

18 National Audubon, supra, 33 Cal.3d at p. 441 (emphasis added).

- 19 Nutional Audubon, supra, 33 Cal.3d at p. 434 citing Marks v. Whitney (1971) 6 Cal.3d 251,
259. '
2 Marks v. Whitney, supra, 6 Cal.3d at p. 259-260, cited in National Audubon, supra, 33 Cal.3d

“at p. 434-435. : '
21 National Audubon, supra, 33 Cal.3d at p. 434 (citations omitted); Utah v. United States (1971)
409 U.8.9. : - :
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“equal footing” doctrine, whereby each new state, upon its admission to the Union, assumes
sovereign trusteeship over the beds of naw%able waters within their borders, so as to be assured
of “equal footing” with the original states.”* “The State of California acquired title as trustee to
. such lands and waterways upon its admission to the union; ﬂom the earliest days 1ts judicial
decisions have recognized and enforced the trust obligation.”

As noted at the beginning of this memorandum, the General Mining Law allowing individuals to

stake claims to valuable minerals on federal lands was adopted by the federal government in

1872. In the Department of Fish and Game’s 1994 EIR for its suction dredging regulations, the

Department appears to concede, without analysis, that regulations preventing suction dredging
@ - activities would constitute a “talcing” of private property under this law:

The Department acknowledges that the proposed regulations could have resulted

in the taking of private property for which the Department would have been

required to provide private property owners with just compensation. Specifically,

the closure of certain waters in .conjunction with the phasing-out of special

permits, and the prohlbmon on winching posed potentlal takings problems. The
Department recognizes that persons with valid, prior, existing rights who hold

claims under the federal mining laws in waters closed by the proposed regulations

could have successfully asserted a takings claim against the Department if special

permits were not available to enable such persons to operate in those waters. In

addition, the Department recognizes that in some circumstances the prohibition on
winching could have made recovering gold, to which a person has a -valid,

existing right, pracucally impossible, Thus the Department redeveloped the

~ proposed regulations in order to dispense with any of these potential takings
problems. The current proposed regulations allow winching under certain
conditions and allow for special permits for suction dredging in certain

o, Circumstances, including those where a person has a pnor valid, existing claim

{: 4 5 under the federal mining laws in an otherwise closed water.?
AN

f‘ The Department’s unsupported assertion that regulation of suction dIedcre mining would W
g\gsf’ 'p  somehow constitute a “taking” or private property under the General Mining Law is, in fact, _~ PT
.:&gi‘ A wrong: by the time the 1872 mining law was enacted, the federal government had already lost its
' &gfﬂf) Jurisdiction over the beds of the nav1gable waters of the State of California, and thus no
cogmzable “property right” to mine the beds of navigable streams in the State (even streams
passing through federal lands) can be established under the 1872 mining law.

California was admitted into the Union in 1850, 22 years before the General Mining Law was
enacted in 1872. Under the “equal footing” docirine, upon becoming a state, California assumed
tifle and trusteeship from the federal government of the beds of all navigable waters of the

2 pollards Lessee v. Hagan (1845) 44 U.S. 212.

B National Audubon, supra, 33 Cal.3d atp. 434 (citations omitted). '

2 California Department of Fish and Game, Final Environmental Impact Report, Adoption of
Regulanons for Suction Dredge Mining (April 1994) (Hereinafter “1994 EIR™), at p. 161.
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state.> Thus, the federal govemment no longer had jurisdiction in 1872 to grant plenary, pnvate '

rights to valuable minerals that might béTocated in the state’s navigable waterways (including
those traversing federal lands), when it enacted the General Mining Law. Accordingly, federal

* mining claims patented under the 1872 mining law cannot include claims to the beds of

navigable waters of the U.S. within the state of California. Accordingly, as a matter of law, state
regulation of suction dredge mining cannot possibly effect a “taking” of claimed mining rights
under the 1872 mining law, because, since 1850, the beds of the State’s navigable waters have
been held in trust by the State for the People of California, and are, therefore, beyond the reach

- of the 1872 federal mining law.

In fact, it appears that the duties imposed on the state and its agencies by the Public Trust
Doctrine were entirely, and improperly, ignored in the mid-1990’s in enacting the current
regulatory framework for suction dredging activity in the state.
II. - SUCTION DREDGING STATUTES AND REGULATIONS

A. FISH AND GAME CoDE, SECTION 5653

The pnma:y state statute that regulates suction dredgmg is located at Callforma FlSh & Game
Code section 5653.2% Under section 5653, no person may engage in suction dredging of a stream

‘until they obtain a perm1t from the Department of Fish and Game, pursuant to regulatmns

adopted by the Department

Section 5653 requires’ that the regulations adopted by the Department shall, at a minimum:
“designate waters or areas wherein vacuum or suction dredges may be used pursuant to a permit,
waters or areas closed to those dredges, the maximum size of those dredges that may be used,
and the time of year when those dredges may be used. 28 Section 5653 also appears to require
operation-specific findings that the proposed dredging activities will not be deleterious to fish
before the operafion may be petmitted: “If the department determines, pursuant to the
regulations adopted pursuant to Section 5653.9, that the operation will not be deleterious to fish,
it shall issue a permit to the applicant. 29

" B. CAL CoDE REGS, TITLE 14, SECTION 228

In 1994 the Department adopted the regulations mandated by Fish and Game code section
5653.3% The Department’s regulations provide for the issuance, and renewal, of annual suction

%5 Utah v. United States (1971) 409 U.S. 9.
26 A copy of Fish and Game Code section 5653 is attached as Exhibit 4.
2" Fish & Game Code, § 5653, subd. (2). Fish and Game Code, section 5653.9, expressly
mandates that the Department “shall adopt regulations to carry out Section 5653,” but does not
£)1'0V1de any furt11e1 guidance regarding the substance of the requ11ed regulations.

8 Fish & Game Code, § 5653, subd. (b). _
29 Fish & Game Code, § 5653, subd. (b).
30 pyb. Resources Code, § 5653.9; Cal. Code Regs., tit. 14, § 228 et seq. A copy of section 228
is attached as Exhibit 4.
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dredging permits with a term that extends “from the first of the year for one calendar year or if
issued after the first of the year, for the remainder of that yeeut.”31 ' :

The Department’s regulations purport to provide for the issuance of “special” suction dredging
permits “to operate a suction dredge with a nozzle Jarger than prescribed in [the regulations] or
during the closed season or in a closed water for suction dredging . . . 52 In January of 2000,
however, California’s Attorney General submitted an informal opinion to the Department, stating
that the Department’s “special permit” regulations constitute an unlawful expansion of the
authorities. granted to the Department under Fish and. Game Code section 5653.°  Although
"some applications for “special” suction dredging permits have been submmitted to the Department

over the years, it appears that the Department has never actually approved or issued a “special”

suction dredge permit,

The regulations contain provisions 1) establishing detailed due process evidentiary hearing
procedures governing the revocation, or refusal to issue, a suction dredge permit, 2) forbidding
the use of suction dredges in lakes or reservoirs without special permission and inspections, and
3) limiting the size of the intake nozzle to a maximum of 6” in diameter.®* The regulations then

go on to establish “restrictions on methods of operation” which 1) allow “winching” only so long

as a series of specified conditions are met; 2) prohibit suction dredging into the bank of any
stream, lake or river; 3) prohibit the removal of, or damage to, woody riparian vegetation during
suction dredge operations; 4) prohibit moving any anchored, exposed woody debris such as root
wads, stumps or logs; 5) prohibit diverting a stream or river into the bank; 6) prohibit damming
or otherwise obstructing any stream, river or lake to the extent that fish passage is impeded, and
7) prohibiting the importation of any earthen material into a stream, river or lake.*

The Department’s regulations purport to relieve suction dredge permit applicants from

compliance with the Streambed Alteration Agreement statute, so long as the conditions specified .

in the regulations are followed: “Operating outside these Restrictions On Methods Of Operation
may require compliance with Fish and Game Code sections 1600 - 1607, which govern lake and
streambed alterations.”® The regulations do state, however, that suction d:red7ge operators must
generally comply with “applicable federal, State, or local laws or ordinances.” .

A

II.  STREAMBED ALTERATION AGREE_MENT STATUTE ~F & G CODE § 1600 ET SEQ.

- Despite statements to the confrary in-the Départment’s suction dredge regulations, suction

dredging must comply with the Fish and Game Code’s provisions regarding Streambed

31 Cal, Code Regs., tit. 14, § 228, subd. (a).

32 Cal. Code Regs., tit. 14, § 228, subd. (b). .

33 Bill Lockyer, Attorney General, letter re: Informal Opinion Request: Issuance of Special

Suction Dredge Permits, to Ann Malcom, Chief Deputy General Counsel, Department of Fish

and Game (Jan. 6, 2000) (attached at Exhibit 5); ' : ' v
.34 Cal. Code Regs., tit. 14, § 228, subds. (c), (d) and (e).

35 Cal. Code Regs., tit. 14, § 228, subd. (£).

36 Cal. Code Regs., tit. 14, § 228, subd. (),

37 Cal. Code Regs., tit. 14, § 228, subd. ().

ot
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Alteration Agreements. Fish and Game Code section 1602 broadly states that an enuty ‘may not

. substantially change or use any material from the bed . . . of, any river, stream, or lake .
unless a detailed plan of the operation, its location, and the water body affected, and CEQA
documentation regarding the activity, are provided to the Department

The Department’s suction dredge regulations assert that compliance with section 1600 et seq. of
the Fish and Game Code will not be required for a suction dredge permit so long as the stated
“Methods of Operation” are followed

Operating outside these Restrictions On Methods Of Operation may require
compliance with Fish and Game Code sections 1600-1607, which govern lake and
- streambed alteranons ¥ _

In its 1994 EIR for its suction dredging regulations, the Department justifies the regulations’
exemption of suction dredge operations from compliance with the Streambed Alteration
Agreement statutes, stating — '

\1_
—\/‘“ X the Department can not legally combme the two Fish and Game Code sections,

ﬂ\e & ‘",T\e” 1600-1607 (Streambed Alteration Agreements) and Section 5653 (Suctlon Dredge

\ P Regulations). The two code sections were passed by the Legislature in the same

G‘)'i °\' o year, 1961. It was clearly the intent of the Legislature to authorize discretionary

‘tl% permit .authority for suction dredging activities while placing activities which

16 “‘}Mi'* result in a substantial impact to the bed, bank, channel or flow of streams under

i the Streambed Alteration Agreement Program (SAAP). The SAAP can not be

of used to cucumvent permit authority under Fish and Game Code Section 5653 -
Suction Dr edgmg

The problem with this conclusory statement in the Department’s EIR is that nothing in either.
statute demonstrates the Leg1slatme s purported intent that suction dredge operators should not
have to comply with the provisions of both statutes. The fact that two laws overlap the same
subject matter is not grounds to declare that one is preempted by the other.! Rather, the courts

@have a long-standing presumption against such “repeals by implication,” and have regularly and
consistently stated that all laws on a similar subject must be given full force and effect, unless it
is impossible to rationally do so. “The courts are bound, if possible, to maintain the integrity of
both statutes if the two may stand together. »2 Other than generally noting that the two statutes
were initially enacted in the same year, the Department’s EIR provides no basis for its drastic
conclusion that suction dredge permittees need not comply, at all, with the Fish and Game

- Code’s provisions regarding Streambed Alteration Agreements.

38 Fish & Game Code, § 1602, subd. (2)(1)(D)
3% Cal. Code Regs., tit. 14, § 228, subd. (£).
401994 EIR at p. 76.
# Sweasy v. Sweasy (1899) 126 Cal. 123, 127-128; Nickey v. Sterns Ranchos Co. (1899) 126 Cal.’
150, 152.
2 pacific Lumber C’o v. State Water Resources Control Bd. (2006) 37 Cal.4th 921, 943.

—
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The text of the Streambed Alteration Agreement statute supports this conclusion, as well. In
particular, the Streambed Alteration Agreement statute expressly spells out several specific
situations and activities where a Streambed Alteration Agreements will not be required, but
suction dredging is not among them® The fact that the Legislature in enacting the Streambed
Alteration Agreement statute, expressly and specifically exempted certain statutes from
compliance, but did not include the suction dredge statutes in those exemptions, indicates the
Legislature’s intent that suction dredge applicants must comply with both statutes’ provisions.

The EIR’s rationale in declaring that suction dredge permittees need not also comply with the
Streambed Alteration Agreement statute is not only legally flawed, it is also logically flawed.
The EIR’s (correct) observation that compliance with the Streambed Alteration Agreement
statutes’ requirements cannot “be used to circumvent” the need for concurrent compliance with
the suction dredge statute’s requirements does mot logically lead to the EIR’s sweeping
conclusion that the Streambed Alteration Agreement statutes, therefore, have no application to
suction dredging activities at all. The better view, especially in light of the Court’s presumption
against implied repeals, is that the Department’s EIR and suction dredge regulations are in error
on this point, and that suction dredge operations must comply with both statutes’ permitting
requirements. ‘ :

'IV.  CALIFORNIA ENVIRONMENTAL QUALITY ACT — PUB. RESOURCES CODE, § 21000 ET
SEQ. ’

As a matter of practice, the Department does not conduct project-specific environmental review
under the California Environmental Quality Act (“CEQA”) for any of the thousands of suction
dredge permits that it issues each year. Instead, the Department treats the issuance of suction
dredge permits much like the issuance of a fishing license — the applicant fills out and subrmits an
informational, application form and the specified fee, and the Department, in return, issues the
requested permit. S

The Department’s 1994 EIR while somewhat unclear on the point, appears to assert that permit-
by-permit CEQA analysis is not required under the Department’s suction dredge regulations and
permitting program because the mere fact of the adoption and implementation of the

Department’s regulations would, somehow, reduce environmental effects associated with suction -
dredging to less than significant levels, as well as prevent deleterious effects to fish:

The Department is the trustee for fish and wildlife resources of the State of
California. The Department is charged with protecting and managing fish
populations and other related aquatic dependent resources in a sound biological
manner. :

» See, e.g., Fish & Game Cods, §§ 1602, subd. (2)(4)(A)(i) (exempting project from requirement
of obtaining a Streambed Alteration Agreement, where Department informs an applicant, in
writing, that a proposed activity will not substantially, adversely impact fish or wildlife
resources), 1610 (exempting emergency projects from section 1600’s requirements). 1611
(allowing timber harvest plan to substitute as compliance with section 1600°s requirements).
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Suction dredge mining can potentially result in the loss of fish production,
temporary loss of benthic/invertebrate communities, localized disturbance to
streambeds, increased turbidity of water in streams and rivers, and mortality to
aquatic plant and animal communities. However, based on best available data, it
is anticipated the project to adopt regulations for suction dredging as proposed,
will reduce these effects to the environment to less than significant levels and no
deleterious effects to fish.

The proposed regulations would result in the maintenance of healthy lake, stream
and river systems while allowing for suction dredge mining in California. To
further ensure the maintenance of healthy lake, stream and river systems in
California, the Department would periodically review and amend regulations
based on additional evidence and data.**

Unfortunately, the activities permitted under the Department’s regulations since their adoption in
1994 have, as a matter of undisputable and documented fact, resulted in adverse environmental
effects and deleterious effects on fish throughout the state. In September of 1998, the
Department prepared a biological and aquatic resources assessment of Brushy Creek and the
North Fork American River in Placer County.*’ In that study, the Department concluded that
suction dredging in this area is having adverse environmental consequences and deleterious
effects on fish: . '
The channel of North Fork American River was disturbed in numerous areas by
suction dredge activities. There was evidence of "high banking" and "pot holes"
along the right bank of the river in the surveyed reach. These areas were being '
utilized by foothill yellow-legged frogs and juvenile fish were trapped in isolated
holes. The frogs will be able to survive, but the fish are not likely to.

The large numbers of foothill yellow-legged frogs present in the surveyed
reaches may lead to the conclusion that there is no adverse effect by suction
dredge activities. However, 1995 through 1998 have been above normal water
'years and there is some indication that other drainages (Butte Creek) have seen a
large increase in foothill yellow-legged frog numbers in recent years (K. Hill,
DFG pers. communication). In below normal water years, low flows will reduce
year. There is some evidence that the egg masses of this species are highly
susceptible to suspended particulates, e.g. sediment, however to what extent is
unknown (Jennings and Hayes, 1994). Disruption of channel bedload in breeding
areas and rearing areas will have an adverse effect upon this species.46

41994 EIR at p. 10. o
% Stafford K. Lelr, Fishery Biologist, California Department of Fish and Game, Biological
and Aquatic Resources Assessment of Brushy Creek and the North Fork American River Placer.
County, California (Sept. 16, 1998) (hereinafter “Brushy Creek Biological Assessment”)
ga‘ctached at Exhibit 6). ‘ :

§ Brushy Creek Biological Assessment, supra, at p. 6.
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Moreover, in a July 2006 Memorandum from the Department to “All Suction Dredge
Permittees,” the Department acknowledges that there is, presently, ongoing litigation regarding
the adverse effects that suction dredging activities permitted under the Department’s regulations
are having on the state-listed threatened and endangered fish on the Klamath, Scott and Trinity
Rivers.*” In that case, CDFG and the Director of the Department of Fish and Game have

expressly gone on the record to concede that permitted suction dredging activity on those rivers -

has, without questmn had deletenous effects on coho salmon.’

In sum, given the fact that the Department concedes in its EIR that the issuance of 1nd1V1dua1
suction dredge permits is a discretionary, not a ministerial activity, and that the issuance of such
permits can be directly traced to adverse environmental consequences and deleterious effects on:
fish, it would appear highly likely that the Department’s ongoing practice of issuing individual
suction dfedging permits without environmental review is not consistent with CEQA’s
requirements. Under CEQA, government agencies must consider, and mitigate or avoid, to the
extent feasible, the environmental consequences associated with any d1scret10nary permits that
they may issue. ¥

~ The issuance of a suction dredge permit is a discretionary approval for purposes of CEQA’s

requirements. The 1994 EIR states that the 1 issuance of suction dredge permit is a “discretionary”

act by the Department

It was clearly the intent of the Legislatwre to authorize discretionary permit
authority for suction dredging activities while placing activities which result in a
substantial impact to the bed, bank, channel or flow of streams under the

4y - Streambed Alteration Agreement Program (SAAP).

B,
1

u

5 ?@

In addition, the suction dredge statute, itself, evinces the Legislature’s intent that the Department
should evaluate the project-specific effects of each suction dredging “operation” before issuing a
permit; “If the department determines, pursuant to the regulations adopted pursuant to Section
5653.9, that the operation will not be deleterious to fish, it shall issue a permit to the

apphcant ! The fact that the statute envisions project-specific site inspections and.
determinations to be made by the Department, at least for some of the suction dredge permits it
issues, further indicates the Legislature’s mtent that the Department consider the impacts of
suction dredging on a pe1m1t-by-permlt basis.>?

47 Department of Fish and Game, Memorandum to All Suction Dredge Peumttees (Jul 2006) at

% Defendant’s Case Management Statement (Oct 17,2006) at p. 2, filed in Karuk Tribe v.
CDFG Alameda County Super. Ct. Case No. RG 05 211597). A copy of this case management
statement and its supporting declarations are attached as Exhibit 7.

% Pub. Resources Code, § 21080.

501994 EIR at p. 76.

! Fish & Game Code, § 5653, subd. (b) (emphasis added)

52 Fish & Game Code, § 5653, subd. (c) (for residents, base fee of twenty-five dollars to be
charged when an onsite investigation is not deemed necessary by the department, but base fee of
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The substannve law governing any particular agency approval determmes whether sufﬁment

1 9 » 53
agency “discretion” is being exercised to trigger CEQA’s environmental review requirements.
Thus, the Department’s implied conclusion in its 1994 EIR that no further environmental review
should be required for individual penmts is not d.tsposmve of the question of whether CEQA
review is actually required by law.5* Rather, the question is: does the Department, under the
suction dredge permitting statute, have the ability to refuse issuance of the permit due to its
adverse e;snvu01mlental effects, or to impose conditions on the penmt to reduce or avoid those
effects? y

In this case, the Department’s apparent reliance on its 1994 EIR to issue suction dredging
permits to any and all persons who submit the requisite fee is not consistent with CEQA’s or
section 5653’s requirements. The Department clearly has the authority to refuse approval of a
suction dredging permit to avoid its adverse environmental effects: section 5653, on its own
terms, only authorizes the Department to 1ssue a suction dredging permit upon a ﬁndmg that the
“operation” will not be deleterious to fish.

In sum, the Department owes a mandatory duty to comply with CEQA’S environmental review
and mitigation requirements on a case-by-case before issuing suction dredging permits, because -
1) the Department has documented and conceded the fact that significant, adverse environmental

" effects and deleterious effects to fish have occurred, and are continuing to occur, as a result of
suction dredging activities permitted under its suction dredge permitting program, and 2) the
Department has the express statutory authority (and duty) to deny any particular permit due to its
potentially, significant adverse (i.e., deleterious) effects on fish. In addition, the need for the
Department to comply with the Streambed Alteration Agreement statutes when issuing suction
dredging permits provides an additional, independent basis for requiring CEQA review for
proposed suction dredging operations. 37 ,

one hundred thirty dollars to be charged when the department deems onsite investigation is
necessary; for non-residents base fee of one hundred dollars to be charged when onsite
investigation is not deemed necessary, and base fee of two hundred twenty dollars to be charged
- when onsite investigation is deemed necessary).

53 Prentiss v. City of South Pasadena (1993) 15 Cal. App-4th 85, 90.

541094 EIR at p. 10.

55 San Bernardino Associated Governments v. Superior Court (2006) 135 Cal.App.4th 1106,
1114.

36 Pish & Game Code, § 5653, subd. (b). Other than confirming that the application paperwork
has been completed and that the requisite fee has been paid, the Department makes no
“determinations” or “findings” when it issues individual suction dredge permits. This practice is
facially inconsistent with section 5653s plain text, which states that a suction dredge permit
shall be issued to a “person” only upon a “determination” by the Department that the “operation”
proposed by the applicant will not be deleterious to fish.

- °7 Fish & Game Code, § 1602, subd. (a)(l)(D) See discussion at note 38, supra.
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CONCLUSION

Suction dredging on California’s rivers is governed by a complex web of federal and state law.
This memo has briefly summarized the key points of these laws and their intersections, and why
it would appear that the suction dredging permits that are presently being issued by the
Department of Fish and Game violate practically all of these laws. In particular, the above
discussion illuminates the following, ongoing major violations of federal and state Jaw relating to
suction dredging activities in California’s Rivers:

s Clean Water Act section 404 requires the issuance of a “dredge and fill” permit by
the Army Corps of Engineers for any proposed suction dredging activities in
“waters of the United States.” Major rivers and their tributaries in the State of
California qualify as “waters of the United States.” The Corps’ 404 regulations
expressly include in-stream mining as an activity regulated by section 404. The
only 404 permit ever issued by the Corps for suction dredging activities in the
State of California only covered part of the State, and expired in May of 2000.
Accordingly, any suction dredging activity in California constitutes a violation of
the Clean Water Act.

o Clean Water Act section 401 requires certification by the State Water Quality
Control Board that any proposed section 404 permit proposed to be issued by the
Corps will not result in a violation of the State’s water quality standards. In this
case, no 401 certification can be issued for suction dredging activity in the state,

* because there is no section 404 permit to certify. This constitutes a separate and
distinct additional violation of the Clean Water Act.’

e Clean Water Act section 402 requires the issuance of an NPDES permit for any
discharge of pollutants from a point source into navigable waters of the U.S. A
memorandum provided by the Central Valley Regional Water Quality Control
Board affirmatively asserts that suction dredging is subject to section 402°s

 permitting requirements. Yet, no section 402 permit has ever been issued, either
on a general, or individual, basis for suction dredging activities in the State. This
constitutes yet another violation of the Clean Water Act. ‘
e The California Department of Fish and Game’s claim, in its 1994 EIR, that strict
regulation of suction dredging activities may constitute a “taking” of rights to
_ mine under the 1872 mining law is wrong. Under the “equal footing” doctrine,
({/ " the State of California has held such resources in trust for the People of the state
© since 1850, and after that date, the Federal Government no longer had any right to
grant mining access to the beds of navigable waters of the state under the Public

Trust Doctrine.’ ’ ' ' '

e The California Department of Fish and Game’s failure to require suction dredge
permittees to comply with the state’s Streambed Alteration Agreement statutes
violates the Cowrt’s presumption against “implied repeals.” The state’s laws
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regarding suction dredging and streambed alieraﬁon agreements are not so
fundamentally incompatible that one must be preempted by the other:

e The California Department of Fish and Game’s failore to require environmental
review of suction dredge permits on a project-by-project basis violates both the
State’s suction dredging statutes and CEQA. The statutes regarding suction
dredging state that determinations regarding environmental impacts must be made
regarding each “operation”, not just at the moment in time that the Department
promulgated its suction dredge regulations. Moreover, even if the EIR that the
Department prepared in 1994 could have been viewed as adequate at the time,
new information — including the Department’s own studies -and in-court
declarations — has demonstrated that suction dredging activities under those
regulations are, in fact, having significant, adverse environmental effects,
including deleterious effects on fish. :

In sum, as a matter of fact and as a matter of law, suction dredging operators have no cognizable
claim or legal right to impair the environmental quality of California’s precious Public Trust
resources with impunity, especially in light of the fact that they are conducting patently illegal
operations under practically every applicable state and federal law. Indeed, environmental
advocates have, for years, continuously and repeatedly implored relevant state and federal
agencies to enforce the laws under their purview that would stem the unmitigated and wanton
destruction of Public Trust resources caused by suction dredging across the State of California.

Unfortunately, no agency, to date — not the Army Coips of Engineers, not the State Water
Resources Control Board, not the Regional Water Quality Control Boards, not the California
Department of Fish and Game — has lifted a finger to enforce the law, or to stop the
environmental damage caused by illegal suction dredging. Instead, the finger they raise is to
point at each other as the agency that should “do something.” '

This bureaucratic “passing of the buck” is unacceptable, and must stop. As the above analysis
demonstrates, all of these agencies are culpable, and responsible for correcting their own
incompetence and paralysis. It is far beyond the time that these agencies redirect their energy
from pointing fingers at each other, toward holding themselves to account — or, absent such self-
imposed remedial action, that they be held accountable — for their failure to properly exercise
their legal authorities to protect California’s rivers and streams from the damage caused by
illegal suction dredging activity. ' ‘
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ofEnginegrs - : | ‘ Date: May 10, 1995

Sacramento District o ' {
132% J Street
Sacramento, CA 95814-2922

L . .. . . !

| TO WHOM IT MAY CONCERN:

The District Engineer, Sacramento District, Corps of Engineers, has issved General Permit GP-046,
Suction Dredge Mining by Holders of California Depm-tmmt of Fish and Game §5653 Standard

Permits. Section 404 of the Clean Water Act requires & Department of the Army permit prior fo any:
discharge of dredge or fill materjal into waters of the United States./ Section 10 of the Rivers and.”

Harbors Act requires a Department of the Army permit for any work in, over, or under federal

navigable waterways, The California Fish and Game Code Section 5653 requires a Department of

Fish and Game (DFG) permit for the use of any vacuum or suction dredge equipment in the state’s
waterways, The regulations of the California Department of Fish and Game, together with the

conditions contained-within the General Permit, provide protection for waters of the United States and -
the public mterest that achieves the objectives of the Corps® permit program. ¢

. Hoiders of D¥G §5653 standard permits are authorized to operate consistent with the terns of the.
attached permit without submitting a separate apphcanon to the Corps of Engineers. A copy of the
General Permit is attached.

Excluded ﬁ'om the general permit are:

1. Holders of DFG §5653 Specxal permits, as described aI Title 14 California Code of Regulatxons
Section 228(b). Persons who are holders of, or propose o obtain, DFG §5653 Special permits must
apply for an individual §404 permit from the Corps of Engineers. Information on applying for an’
mdmdual permit may be obtained by writing to the letterhead address or calling (916) 557-525 0.

2. Actwltles requiring Dapartlnent of the Army autharization in wmponcnts of the Federal wild and
Scenic Ravers System, including Congressionally designated "study rivers”. :

As of Jannary 1, 1995, the following waterways are components of the Federal Wild and Scenic
lRlver system within Sacramento Dlstru:t. :

Feather River:. entire Middle Fork downstrearn from the conﬂuence of its tributary streams one
kilometer south of Beckwourth, California, ¢

American River: the North Fork from a point 0.3 mile above Heath Springs downsixeam to a-point
approximately 1,000 feet upstroam of the Colfax-Towa Hill Bridge, including the Gold Run Addmon
Area,
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Tuolwmne River: the main river from its sources on Mount Dana. and Mount Liyell i in Yosemlte
National Park to Don Pedro Reservoir.

Merced River: . the Main stem from its sources (mcludlng Red Peak Fork, Merced Pesk Fork, Triple
Peak Fork, and Lyell Fork), on the south side of Mount Lyell in Yosemite National Park to the normal

. maximum operating pool water surface level of Lake McClure, and the South Fork of the river from

its source near Triple Divide Peak in Yosemite National Park to the confluence with the main stem.
Kings River: The Middle Fork of the' Xings River from its headwaters at Lake Helen between Muir
Pass and Black Giant Mountain to its confluence with the main stem; the South Fork from its '
headwaters at Lake 11599 to its confluence with the main stem; and the main stem from the
confluence of the Mlddle Fork and the South Fork to the point at elevation 1,595 feet above Mean Sea
Level.

North Fork Kern River: The segment of the main stem from the Tulare—Kem County lme to its
headwaters in Sequoie National Park. :

Sounth Fork Kern River: The segment from its headwaters in the Inyo National Forest to the
southern bonndary of the Domelands Wilderness in the Sequoia National Forest.

Congres'sionally Designated Study Rivers:

" Merced River: the North Fork from its headwaters to its confluence with the. Merced River.

‘This list is only intended to provide a minimum of information and may not be all inclusive, Additional

information on the Federal Wild and Scenic Rivers system may be obtained fromr the National Park _
., Service and the U S. Forest Service, . ’

3. 'Waterways that are designated as critical habitat for fedérélly listed threateped or endangered Spécies.

. 4. Areas that have been set aside by the state of California and the Federal’ government for wildlife

refuges.

5. Areas on}or adjacent to sites identified in the National Register of Historic Places and all supplements
thereto. , .

'ADDITIONAL INFORMATION
A number of comments were received during the public comment period requesting that the General

Permit also cover the Federal Wild and Scenic Rivers System. - 16 USC §1278(a) states in part ™. .No
department - or agency of the Unijted States shall assist by loan, grant, license, or otherwise in the

construction of any water resources project that would have a direct and adverse effect on the values for -

which such river was established...", 16 USC §1278(b) uses similar Ia.ngua,ge for Congressionally
designated "study rivers", with a study period not to exceed thiree years.

The statute does not preclude the Corps from issuing §404 permits on Federal Wild and Scenic Rivers.

- X does require the Corps of Engineers to confirm with the agency charged with the management of the

particular component of the Federal Wild and Scenic River System, including "study rivers”, that the
proposed discharge under a §404 permit would not have a direct and adverse effect upon the river.

The time involved in consulting with the various federal agencies responsible for the management of those




CESPI.CO-R

GENERAT, PERMIT 4§

Federal Wild and Scenic Rivers that are within the jurisdiction of tize Sacramento District would have
delayed issuance of this Regional General Permit for the majority of the snction dredging season in 1993,

Recommendations for the development of a Regional General Permit that will provide for recreational
suction dredging for gold on a specific Wild and Scenic River may be submitted to the letterhead address,

- Atm: Repulatory Branch.' :

. Special Condition 4 states that mercury removed during operation of 2 suction drédge may not be returned

to the waterway, Title 26 California Code of Regulations, Section 22-66266,120 provides that a person
who stores or transports in a container ten pounds or less of waste elemental mercury is exempt from the
permit requirements established for hendling such material. The state agencies. responsible for the

" handling and disposal of materials such as mercury are currently working on an efficient and economical

way for the recreational gold dredging community to properly dispose of mercury. They anticipate
making a public notice on this by late fall of 1995. For-further information on the storage and disposal
of mercury before then, you should contact your county waste disposal activity. - '

The.US Fish and Wildlife Service (USFWS) has indicated that the California red-legged frog occurs along
waterways in Sacramento District, below 4,000 feet elevation, in the following counties: Amador,
Calaveras, El Doradn, Mariposa, Nevada, Placer, and Tuolumne. Currently the California red-legged frog
js proposed for listing as a federal threatened species. In the event that the USFWS lists the California

+ red-legged frog as threatened under the federal Endangered Species Act, all waterways in the above listed
. counties, below 4,000 feet elevation shall be excluded from the authorization established by GP-046.. This

will remain in effect until adequate surveys of these waterways are conducted to ensure that the continued
existence of the species is not jeopardized by the regulated activity.

The California Department of Boatin g and Waterways indicated during the public comment period that
operators of suction dredge equipment need to obtain a copy of the state’s waterway marking system
regulations, found at Title 14 California Code of Regulations, Section 7000 ef seq. The purpose of these

regulations are to wamn or advise boaters of hazards or equipment in or near the water.

In accordance with environmental procedures and documentation required by the National Environmenta}
Policy Act of 1969, an environmental assessment was prepared for this general permit. The assessment
may be viewed at, or requested from, the Sacramento District Office, at the address given above. -

If additional information is required, please write to the letterhead address, At: Regulatory Branch, or
telephone (916) 557-5250. : : ‘ ' :

N

John N. Resse
Colonel, Corps of Engineers
District Engineer ’

Enclosures:

Copy of GP-046 widrawing.




DEPARTMENT OF THE ARMY
U.S. ARMY ENGINEER DISTRICT, SACH_AMENTO

CORPS OF ENGINEERS
o ’ 1325 J STREET .
REPLY TO SACRAMENTO, CALIFORNIA 95814-2922
. ATTENTION OF : : )
DEPARTMENT OF THE ARMY PERMIT
L GENERAL PERMIT 046 .
Suction Dredge Mining by Holders of .
.California Department of Fish and Game
§5653 Standard Permits
Effective Date: - _ | B : ' Expiration Date:
May 2, 1995 . A ' : May 2, 2000
TO WI-IOM IT MAY CONCERN:

The D1stnct Engmeer, Sacramento District, U S. Army Corps of Engineers, herehy issues General Permit 046
which authorizes holders of eurrent and valid California Department of Fish and Game §5653 "standard".
- permits for suction dredge mining to perform such mining, . The geographic scope of the general permit is t'hose. _
waters of the United States that are located in the state of California and within the Junsdmtmn of the

Sacramento Dlstnct, 2s shown on the enclosed map,

‘I'he authorized work must be done in accordance with the specjal and gcneral conditions stated herein. This

" . permit will be in effect for five years. Projects that do not qualify under this criteria or do not conform to the

conditions of this general permit will require an individual Department of the Army permit pnor o
commbnrarnent of wark wnhm waters of the United States.

Issuance of this penmt is under the authority of Section 10 of the Rivers and Harbors Act of 1899 (33 U.s.C.
403), and Section 404 of the Clean Water Act (33 1J.S.C. 1344), and is in accordance with provisions of the
- "Regulatory Programs of the Corps of Engineers”, 33 CFR 322.2 (f) for activities which are substantially

similar in nature, which cause only minimal individual and cumulstive environmental impaets, All activities

meeting the established criteria deﬁ.ned in this permit are approved and do not réquire individual authorization in

writing.

Excluded from the general permit are those waterways that are cornponents of the Federal Wild and
Scenic Rivers System, including Congressionally designated “study rivers"; waterways that are designated
as critical babitat for federally listed threatened or endangered species; work in areas that have been set
aside by the state of California and the Federal government for wildlife refuges; or work on or aduacent to
sites identified in the Natlonal Regxste.r of Historic Places and al} supplements thereto.

Also excloded from the general pennit are ho]ders of Esh and Game §5653 Speclal permxts, as daﬁcrxbed
at Title 14 California Code of Regulations Section 228(h).

1. Permit Conditions
‘Special Conditions:

1. Work under the general permit is authorized only for holders of carrent and valid California Department o);'
Fish and Game §5653 Permits, issued under Title 14 California Code of Regulations, Section 228 (2), (14 CCR
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§228 (2)), commonly referred to as nstandard permits". Persons who.p'ropose' to operate under a DFG §5653
Special permits, issued woder 14 CCR. §228 (b), are not authorized 1o operate under the terms of this general

permit. Persons proposing to operate with a Department of Fish and Game §5653 Special permit must apply for -

separate authorization to the District Engineer, Sacramento Distriet, U.S. Army Corps of Engineers, prior to

performing any snction mining within waters of the United States. -

9. All terms and conditions of the California. Department of Fish and Game §5653 permits are incorporated
into this regional general permit by reference. All work must be done in conformance with the requirements

. established under §5653 of the California Fish and Game Code and Title 14 California Code of Regulations .
Sections 228-228.5 (14 CCR §§228-228.5) in order to be in compliance with the anthorization established under

this general permit,
3. Anchorage or mdoring systems shall not span the stream or interfere with the passage. of water craft.

4. Mercury recovered from the waterway as part of the suction dredging process may not be returned to the '
waterway. The mercury must be removed from the waterway and disposed of in accordance with all applicable

federal, state, and local laws and regulations.

5. The work site shall be kept free of litter at all times.. Litter and other refuse are to ‘e removed by the.
permittee and disposed of properly.

6. 'Persons operating under the authority of this permit must vse e:tisting' trails and roads to access the
waterway. No new accass trails may be cut into the site where dredging is 1o be performed under the
authorization of this permit. ' : :

9. Persons operating a suction dredge under this permit must nse best management practices ta not lJeave
substantial pit and pile formations within the waterway at the end of their operation. Those individuals -
operating in waters of the United States where annual high flows in the stréam cannot be relied upon to
substantially restore the original cross section of the waterway, due to the existence of dams or other structures,
shall ensure that the waterway is substantially restored to its original cross section before completing work on
the site, ' -

8. Suction dredging authorized under this permit shall not be located within 200 feet of a public water ‘supply
intake or 2 fish hatchery intake without the prior written approval of the entity operating the intake. The 200 -
foot distance shall be measured along the flow lins of the stream. .
5. Dredging shall not occur within 100 Teet of any bridge suppoxt, the footing of which is below the ordinary
high water mark of a stream.- The 100 foat distance shall be measured along the flow line of the stream.

10. This permit does not authorize individuals to perform aggregate extraction (sand and gravel mining).

Separate authorization for this activity must be made to the Distriet Engineer; Sacramento District, U.S. Ammy
Corps of Engineers. . ’

11. Debris and trash removed from the waterway during the operation of suctfon dredges shall got;'be returned
to the waterway. These materials shall be removed from the waterway and disposed of in accordance with
applicable federal, state, and local codes. ~ '

12. Refueling of motorized equipment shall take place oﬁt of the waterway and no closer than 10 feet to the
wetted perimeter of the waterway, - . : :

13. No work is authorized under this permit in areas that have been set aside by the State of California or the

K
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chcml government as wildlife refiiges; or adjacent to sites 1denuf' ed in the National Register of Historic Places
and all supplements thereto,

14, Nowork is authonzed under this penmt in areas that have been set aside by mumclpalmcs, counties, the .

State of California, or the Federal Government as parks, national or historic monuments, or wilderness arcas,
without prior written authorization fmm the agency responsible for the management of the area.

15, Nn work is authorized vmder this permit within a one-half mile radms of known bald eagle nesting sites for

the period Jamary 15 to July 31, annually. Information on the location of known bald eagle nesting sites shonld
be obtained from the managing agency on federal public lands and from the California Departient of Fish and
Game for a1l other areas within the bald eagle's range. - Within Sacramento Distriet this includes the counties of
Butte, Calaveras, El Dorado, Lake, Lassen, Madera, Modoc, Plumas, Shasta, Sierra, Tehama, and Yuba.

16. Due 1o the presence. of the proposed for listing as fedesally threatened piant species, Red Hills vervain,
Andrew and Big Creeks in Tuolumne County are closed to work and are to be treated as Class A waters, as
defined in the DFG §5653 permit program regulations (14 CCR 228.5 (@)}, by all persons holding DFG §5653

. permits.

17. No filling or excavation activities locéted within or that would otherwise adversely effect wetlands is:.-
anthorized under this general permit. Note: Wetlands are defined by the Corps of Engineers and the U.S.
Environmental Protection Agency as those areas *...inundated or saturated by surface or groundwater at a
frequency and duration sufficient to support, and that under normal circumstances do support, @ prevalence of
vegetation typically adapted for life in saturated soil conditions. Wetlands generally includa swamps, marshes,
bogs, and similar aveas,” If you are operating in water where the substrate 18 composed of sand and/or gravel,
you are not in a wetland, If you are niot sure whether the area you propose to work in is considered a wetland,
you should first contact the Corps Regulatory office and obtain further information and guidance. -

18. Persons who propose to discharge drodgc and fill material into waters of the Umted States under the

- authority of a Department of the Army permt issued pursuant to §404 of the Clean Water Act must obtain §401 '

certification of water quality from the state in which the discharge is proposed. Section 401 is administered in

' Callforma by the State Water Resonrcas Control Board (SWRCB) through the various Regional Water Quality

Contsol Boards (RWQCB). In the event that the SWRCB issues blanket §401 certification for this regional
general permit, all terms and conditions of such certification shall become terms and conditions of this permit
by reference, Until such time that the SWRCB issues §401 certification, or in the event that the SWRCB
declines 1o issue §401 cerfification, individual application for §401 certification, or waiver, must be made io the
appropriate RWQCB, prior to being authorized under this general permit.

19. The District Engineer retains discretionary authority to prohibit the nse of this general permit on a case-by-
case basis and require the submittal of an jndividual permit if it is determined that the project will result in
upaceeptable impacts to the aquatic environment. ’

'

- General Oonditions:

1. That any discharge of dredged or fill material authorized by this permit shall be consistent with the terms
and conditions of this permit. Activities involving the discharge of dredge and fill material not specifically
identified and authorized herein shall constitute a violation of the terms and conditions of this permit which may
result in the modification, suspensxon, or revocation of approval to conduct the act1v1ty authorized under th1s
permit. ,
2. That the permittee agrees to make every reasonable effort 1o conduct the authorized activity in a manner so
as to minimiize any adverse impact of the activity on fish, wildlife, and natural environmental values.
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3. That the permittee shall allow the District Engineer or his authorized representatives(s) or designee(s) to .
make periodic inspections at any time deemed necessary in order to assure that the activity being performed
under authority of this permit is in accoxdance with the terms and conditions prescribed herein,

4, No acﬁvny may stbstantially disrupt the movement of those species of aquatic life indigenous to the
waterbody, including those species which normally migrate through the area. Intended or mmdental
xmpoundmenl of water is not authorized under this permit.

5. No activity may lmpau‘ reserved tribal rights, mcludmg, hut not limited to, reserved ‘water mghts and treaty
fishing and hum.mg Tights. / ,

6. No activity is authorized which is likely to jeopardize the continued existence of a threatened or endangered
species or a species proposed for such designation, as identified under the Federal Endangered Species Act, or
which is likely to destroy or adversely modify the critical habitat of such species. Non-federal permittees shall
notify the District Engineer if any listed species or critical habitat might be affected or is in the vicinity of the
project and shall not begin work on the activity until notified by the District Engineer that the requirements of
the Endangered Specits Act have beeni satisfied and that the activity is anthorized. Information on the location
. of threatened and endangered species and their critical habn‘.at tan be obtained from the U.S. Fish and Wildlife
- Service and Netional Marine Fisheries Serv:ce.

7. No actmty which may affect hxstonc propemes listed, or eligible for hstmg. in the National Register of
Historic Places is authorized, until the District Engineer has complied with the provisions of 33 CER 325, App.
C. The prospective permittee must notify the District Engineer if the authorized activity may affect any historic
" properties listed, determined to be eligible, or which the prospective permittee has reason to ‘believe may be
eligible for listing on the National Register of Kistoric Places, and shall not begin the activity untif notified by
-the District Engineer that the requirements of the National Historic Preservation Act have been satisfied and that
the activity is authorized. Information on the location and existence of historic resources can be obtained from
the State Historic Preservation Officer and in the National Register of Historic Places. If you discover any
previously unknown historic or archeological remains while conducting the activity authorized under this permit,
you must immediately notify this office. of what you have found. We will initiate the Federal and state
coordination reguired to determine in the remains warrant a recovery effort or if the site is eligible for listing in
the National Registers of Historic Places.

© . 8. No activity may canse mors than a Immmal advcrse effect on navigation.

9, No discharge of dredged or fill ruaterial may consist of nnsuitable material (e.g. trash, debris) and mzienaﬁ

discharged must be free fmm toxic pollutants in toxic amounts (see Sectmn 307 of the Clean Water Act).

10, To the mgnmum extent ‘pmcncable. discharges must not pcrmaneutly Testrict or 1mpede the passage of
normal or expected high flows or canse the rclocalion of the w'ater. ;

11. No activity may ocenr in a cornponent of the National Wild and Scenic River System; or in a river
officially designated by Congress as a "siudy river” for possible inclusion in the system, while the river {s in an
official study stams, Information on Wild and Scenic Rivers may be obtained from the National Park Servme :
and the U.S, Forest Service. .

12. Discharges into breeding areas for migratory waterfowl must be avoided to the maximum extent
practmable.

e
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Limits of this authomatxon.

a.  This permit does not obviate the need to obtain other Federal, state, or local authonzanons reqmred by
law.

b. I/‘his pernit does 1ot grant any property Tights or c;iplusive privileges.
c. This permit does not :{qthorize any injury to the property or rights of others.
d.  This permit does not authorize interference with any existing or proposed Federal projects.

Limits of Federal Lmb:hly In 1ssumg this penmt the Federal Government does not assume any habmty for the
fo]lowmg

a. > Damages fo the permitted project or uses thereof as a result of other permitted or unpermitted activities
or from natural causes. : ‘

.b.  Damages to the permitted projest or uses thereof as a result of current or future activities undertaken . -
by or on behalf of the United States in the public interest. N "

' ¢. Damages to persons, property, or to other permitted or unpemuttcd activities or structures cansed by
- the activity authorized by this permit. . ) , \

d. Desxgn or consb:uctxon deﬁcxencxes associated with the pen:mtted work.
e. Damagc claims associated with any future modlficanon, suspensmn, or Tevocation of th:s perm1t.

Issued for and in behalf of Colonel John N, Reese, D1stnct Engineer.

2575

. . Att Champ, Chisf, Regulatory Branch ' Date

Enclosure:

» Map of Corps of Enpineer Districts in California
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MAY 23 1995 - : ' . 30S3_,2,1,00

Mr. Art Champ, Chief
Regulatory Branch .- -
Sacramento District

U.S. Army Corps of Engineers
1325 J Street = -~ :
Sacramento, CA 95814-2922

Dear Mr. Champ:

WATER QUALITY CERTIFICATION UNDER -CLEAN WATER ACT (CWA)
SECTION 401: - SUCTION DREDGE MINING - » -

Under a new federal definition of "dredged material®" (33 CFR
. 323.2), suction dredge mining now requires a CWA Section 404
permit from the U.S. Army Corps.of Engineers (Corps) and CWA
Section 401 State Water Quality Certification (Section-401
Certification) from the State Water Resources Control Board :
_(SWRCB) . Issuance of Section 401 Certification must be based on-

' "a reasonableée assurance that the proposed activity will not
vioclate State water gquality standards, including beneficial uses,
water quality objectives, and the State’s anti-degradation
policy . : - e ) ey

There are. approximately 5,000 suction dredge miners in
California. Suction dredge mining is regulated by the .
Department of Fish and Game (DFG) pursuant to Fish and Game Code.

_Section 5653. DFG issued a final Environmental Impact Report
(EIR) and adopted regulations for its Section 5653 program in
April 1994 (California Code of Regulations Section 228.5). The
EIR identified potentially significant effects from suction - .~

' dredge mining on (a) benthic and invertebrate biological
communities; - (b) fish, fry, and fish eggs; (c) other aguatic or -
riparian-dependent plant or animal species; {d) channel ,
morphology; (e) water gquality and quantity; and (f) riparian K .
habitat. To reduce each of the identified potential impacts from
suction dredge mining to less than significant levels, DFG’'s
regulations prohibit suction dredge mining in specified times.and

SURNAME
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places, specify maximum suction dredge sizes, and impose other
general conditions. DFG issues annual "Standard Permits”

which authorize suction dredge mining in compliance with' the
Section 5653 regulations. Suction dredge mining not in
compliance with the regulations may be authorized under a DFG
"Special Permit®, if DFG finds that there will be no deleterious
effect on agquatic biota. : ~ i

On May 2,v1995).ﬁhe Corps’ Sacramento District issued Regional
General Permit (RGP) No. 46 for suction’ dredge mining in

California. The Corps’ RGP covers any suction dredge miner
holding a DFG Section 5653 "Standard Permit". The RGP does not

‘authorize suction dredge mining conducted under DFG Section S€53 .

"Special Permits" or conducted in federal Wild and Scenic Rivers;
these activities will require a Corps CWA Section 404 individual

permit. The Corps’ RGP also specifies a number of additional

special and general conditions which address the potentially
significant impacts of suction dredge mining. The RGP will be

effective for five years.

Pursuant to the California Environmental Quality Act, the SWRCB .
is proceeding as a  "responsible agency”, using DFG's EIR. We
find that DFG’s Section 5653 regulations and the Corps’ RGP

' conditions avoid or substantially lessen each of the significant
environmental impacts identified in the DFG’s EIR, and that there

is a reascnable assurance that State water gquality standards will
not be violated. S . ‘

Pursuant to CWA Section 401 I hereby certify suction dredge
mihing which: : . ’

1. is conducted in compliance with a valid DFG Section 5653
- permit, and . - X

2. is conducted in compliance with all the special and general
conditions specified in the Corps’ May 2, 1995 RGP No. 4§,
except that certification is also granted for suction dredge
mining done under DFG Section 5653’ "Special Permits" and for
suction dredge mining in federal Wild and Scenic Rivers and
vgtudy rivers". . , Co

.We'understand that the San Francisco and‘Loé'Angeiee Corps

Districts will issue RGPs in the near future which will be
similar to that issued by the Sacramento Corps District. In any
case, this Section 401 Certification applies throughout
California to all suction dredge mining which complies with the
terms specified above. Suction dredge mining activities which do
not comply with the terms specified above will require review by

‘the appropriate Regional Water Quality Control Boards for .

individual .Section 401 Certification.
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- We appreciate your staff’s active coordlnatzon with the SWRCB on

_ this issue. Should there be any questions, please contact .
Mr. Oscar Balaguer, the staff person aaslgned to this ‘matter,. at y
916/65'7 1025.

S8incerely,

Walt Pettit’ ' e o . ~
BExecutive Director

-~ Mr. Calvin Pong, Chief’
. Regulatory Section
San Francisco District
U.S. aArmy Corps of Englneers
211 Main Street
San Francisco CA, 94105

v Ms. Diane Noda, . Chief
. Regulatory Section T .
lLos Angeles District ; . , ™~
U.8. Axmy Corps of Engineers ) : ’
P.0O. Box 2711 : ’ '
Los Angeles, CA 90053

Reglonal Water Quality Cantrol Boards
and Field Offices . S

Interested Partieg List

OBALAGUER/slandau -
d:\bscar\suctcert.sal
7-1025 (5-18-95f)
DWR.-224

file #
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Regulatbry‘ Branch | - September 8, 2003

1. The final rule on the change to the definition of discharge of dredged material
was published in the FR on January 17, 2001 (66 FR 4549), and is how
incorporated into-our regula’nons as 33 CFR 323.2(d)(2)(1) and (ii}. It became
effective on April 17, 2001, and is often referred to as the 2007 final Tulloch or .
excavation rule based on a series of lengthy lawsuits culminating in this final
rulémaking. There are still pending lawsuits so this final rule may change
again depending on the outcome of those lawsuits. Note that this rule
pertains only to Section 404 of the CWA, and does not apply to Section 10 of
the RHA 1899. | have included a detailed overview of Part 323.2(d),
discharge of dredged material, and did not limit the discussion to just the
2001 excavation rule, since there have been substantial changes to Part
323.2(d) in recent years. | apologize for the length of this memo but my
purpose is to point out and discuss |mportant aspects of discharging dredged
material to insure branch consistency in its interpretation and application.

~ ‘ Content of Memo o
TOplC : - , . Paragraph
Summary of 2001 final excavatvon rule S .

2
What is Incidental fallback? 3
Mechanized earth-moving equipment 4
Suspended material from excavation . 5
‘Backfilling of trenches h -8
Examples of excavation activities not regu]ated under 404 ' 7
Processed dredged materlal, Including recreational gold dredging 8
" Excavation equipment that miay or may not resuli In a 404-discharge 9
3 situations where discharges would not require 404 authorizations 10
Destroy or degrade waters of the U.S. A 11
Some definitions _ : o 12\
References ' 13
Appendix —consohdated citatlon of Part 323.2(d)

-ooo-o.oouoo-ooo'




2. Summary of the 2001 final excavatlon rule: As you know excavation or
dredging per se is not an activity regulated by section 404. Section 404
pertains only to the discharge of dredged or fill material. However, there are
certain types of excavation equipment that could result in a 404 discharge.

The intent of the January 2001 change to the definition of discharge of
dredged material is to clarify what types of dredging or excavation activities
the Corps and EPA believe are likely to result in a section 404 discharge (Part -
323.2(d)(2)(i)). If the discharge of dredged material is only incidental to the
excavation or dredging activity, then the discharge does not require a 404
‘permit. As a general rule, the use of mechanized earth-moving equipment
(see paragraph 4 for some examples) in waters of the U.S. is "regarded” to
result in a regulated discharge of dredged material unless project-specific
evidence shows the activity results in only incidental fallback. In other words,
the Corps and EPA will assume there’s a regulated discharge (more than ,

* incidental fallback) from mechanized earth-moving equipment, but the project
proponent can provide specific information to show that the discharge is
merely incidental and therefore should not be considered a section 404

~ regulated discharge (66 FR 4553, 1% col). As a matter of record, the Corps
has always regarded mechanized landclearing to result in a regulable 404
discharge {e.g., see RGL 84-05, and the November 13, 1986 regs at 51 FR

- 41232)). Although the project proponent has the option of providing specific
information concerning excavatlon eqUIpment to be used, it is not mandatory

- 3. What is "mc1denta| fallback?” Part 323.2(d)(1) states that mmdental fallback is.
not considered a discharge of dredged matefial (i.e., not a 404 discharge), .
and Part 323.2(d)(2)(ii) defines incidental fallback. ln order to determine

. whether a discharge fits the definition of incidental fallback, there are three
key terms in the definition to consider.

Part 323.2(d)(2)(ii) states, “Incidental fallback is the redeposit of small

~ volumes of dredged material that is incidental to the excavation activity in
waters of the United States when such material falls back to substantlally
the same place as the initial removal” (emphasis mine).
All three terms in bold face in the definition have to be met in order for the .
discharge to qualify as incidental fallback. Note that incidental fallback

. pertains only to dredged material, and not to the discharge of fill material,

- which is defined separately at Part 323.2(d)(f). '

a. “small” volume is relative. It needs to be placed in context with the type of =
equipment being used and the total amount being redeposited into waters.

~Most excavation equipment will have some incidental spills (fallback) due to
the movement of the equipment; and in order for the spill to be considered

- small, it must be minor in relation to the amount-excavated. Also, the total
amount of fallback into waters should be small (perhaps, less than a few
hundred cubic yards??). In an EPA appeals case (Slinger Drainage Inc., U.S.
Environmental Protection Agency Environmental Appeais Board, Docket No.
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5-CWA-97-022, September 29, 1999, 1999 WL 778576 (E.P.A.)), 2800 cubic
yards of fallback was not considered small because the fallback amount
constituted 100% of the excavated material that was intentionally sidecasted
temporarily (and then backfilled with the same material after drainage tiles .
were placed in the trench). Even if the fallback did not constitute a large
percentage of the excavated material, 2900 cys is equivalent to 190 to 290
truckloads of material, which the judge did not consider smaill.

b. “incidental” (according to the dictionary) is something occurring by chance,
by happenstance, without intention, or is a minor consequence. Incidental is
an important term because some mechanized earth-moving equipment are
designed to sidecast the excavated material to one or both sides {e.g., some
suction or hydraulic dredges), or are designed to move/push material around .
(e.g. bulldozers). Material intentionally or purposely sidecasted, relocated,
redeposited or moved within waters of the U.S. is considered a regulated 404
discharge (66 FR 4553, 2" col). In order for the fallback to be incidental, it
must oceur by chance or is a minor consequence (such as drippings froma

. bucket or clamshell dredge), and not on purpose. Incidental fallback is

usually an unavoidable by-product of a larger removal action, and is nothing
more than residue from the excavation or dredging action. It is usually not
possible to scoop material from the bottom of a waterbody without some
unintentional fallback into the water. :

c. “falls back fo substantially the same place” - the residual material should
generally fallback into the same location from which it was excavated. If the
excavated material is intentionally moved away from the point of excavation
and deposited elsewhere in the waterbody, then the material is not
considered falling back into the same location. For example, sidecasting
dredged material immediately adjacent to the excavation point is considered
intentionally moving the material away from the excavated area, and thus
does not meet the test of falling back to substantially the same place. Even if
sidecasting the material is temporary and is redeposited back into the area
excavated within a very short period of time, it would not meet this test (as
confirmed in the Slinger Drainage lawsuit). The same holds true for pushing
and relocating material with a bulldozer or temporarily stockpiling sand/gravel
. nextto the area excavated below OHW. -

Besides looking at the horizontal movement of material, one needs to
consider the vertical relocation as well; such as backfilling of trenches.
Excavating a trench and then backfilling it again is considered a jurisdictional
discharge of dredged material, and is not considered “falling back” to
substantially the same place (66 FR 4553, 2““ col.). The rationale is the
backfilling of a trench is intentional and not incidental fo the excavation.

P
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d. The definition of incidental fallback {(small volumes and incidental) implies
impacts to the aquatic environment must also be minimal. See paragraphs 5
and 11 for further discussion of “de minimis” impacts.

e. In summary, in determining whether there is incidental fallback, factors to
consider are: (1) amount of material being redeposited, (2) movement of the
material away from the place of initial removal, (3) whether the movement is a
minor consequence (accidental) or intentional, (4) horizontal and vertical
relocation (sidecasting, backfilling), and (5) whether there are de minimis
adverse effects. ' ‘

4. Mechanized earth-moving equipment that is regarded to result in more than

an incidental discharge includes bulldozers, graders, backhoes, and bucket
dredges’. The use of this equipment in watérs to move or excavate material
would therefore be regulated under section 404 unless the applicant provides
case-specific evidence to the contrary (66 FR 4552, 3" col). Part ‘
323.2(d)(1)(iii) clearly specifies that discharges, other than incidental fallback,
from mechanized landclearing, channelization, etc are considered discharges

of dredged material.

5. What about material suspended in the water column as a result of ‘
excavation? - A regulable discharge results if earth-moving equipment
- causes the suspension or disturbance of material to be moved by currents
and resettled beyond the place of initial removal in such volume asto
constitute other than incidental fallback (66 FR 4553, 2™ col). See e.g.,

- United States v. M.C.C. of Florida, 722 F.2d 1501 (11th Cir. 1985), vacated
on other grounds, 481 U.S. 1034 (1987), readopted in relevant part on
remand, 848 F.2d 1133 {11th Cir. 1988) (resettling of material resulting from
propeller rotation onto adjacent seagrass beds is jurisdictional). However,
most suspended material resulting from dredging or excavation is very small

. compared to the amount dredged or excavated, and therefore would be

. considered incidental, and not a regulabie 404 discharge. Suspended
material would be considered a regulated 404 discharge only if there is
evidence indicating smothering of aquatic habitat or other impacts from
settling of the suspended material (i.e., action that “degrades” waters of the
U.8. See paragraph 11).

6. Backfilling of trenches, filling in low spots and creating a level area (e.g.,
smoothing out high and low areas in a channel after dredging or excavating)
generally are considered regulable discharges (i.e., more than incidental .
fallback because the filling is intentional) (66 FR 4567, 3" cal).

7. Some examples of excavation activities that generally are not regulated as a
section 404 discharge: '

1 Note: Material falling off a bucket dredge used in dr(edging sediments is normally considered incidental
fallback. See paragraph e. ' .
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a. Suction (hydraulic) dredging where the material is pumped to an upland
location or into a container outside waters of the.U.S., and any suspended
material resulting from the excavation is relatively small (in relationship to the
total excavated), unless there is evidence that settling of the suspended

_ material will harm or cover aquatic habitat.

b. Discing, harrowing, and harvesting where the soil is stirred, cut or turned
over to prepare for planting of crops. These practices involve only minor
redistribution of soil, rock or other surface material and are considered
incidental fallback (66 FR 4554, 3" col). It should be noted the 2001
excavation rule does NOT affect the Section 404(f) exemptions. Normal
farming activities, such as plowing (inciuding discing and harrowing),
cultivating and harvesting are not discharges requiring a 404 permit (33 CFR
323.4(a)(1)) unless such discharges contain toxic pollutants or convert waters
into a use to which it was not previously subject (see Parts 323.4(b) and (c)
for further details). / ‘ e

" ¢. Use of K-G blades and other forms of vegetation cutting, such as bush‘

hogging or mowing that cut vegetation above the soil line do not involve a
discharge of dredged material (66 FR 4554, 3" col). Use of equipment to cut
trees above the roots that does not disturb the root system would not involve

~ adischarge (66 FR 4555, 3™ col, and Part 323.2(d)(3)(ii)). After the

vegetation is cut, it is sometimes windrowed (stacked or heaped in a row). If -
vegetation is cut above the ground and then lifted into windrows without
causing redeposition of excavated material, then no section 404 permit is
required. If windrowing results in a redeposit of dredged material (e.g., by
‘pushing the fallen vegetation with a bulldozer or similar equipment), then a
404 permit would-be required. Additional discussion of vegetation removal
can be found at 58 FR 45017, dated Aug 25, 1993. Part 323.2(d)(3)(ii) was . .
added to the Regulatory program as a final rule on August 25, 1993. Also,
RGL 84-1, although dated, continues to provide good guidance on vegetative
removal. . -

d. s snow plowing a regulable discharge? Snow plowed into creeks is not
regulated since snow is not considered a discharge of dredged or fill material.
However, if during the snow removal, snowplows, front loaders, bulldozers or
similar equipment discharge sand, gravel or other material into waters of the
U.S., or move sediment or soil to new locations within waters, then such
activities would be considered a 404 discharge (66 FR 4570, 2™ col).

. In addition to the above, Part 323.2(d)(3)(i) states that discharges resulting
- from onshore-subsequent processing of dredged material that is extracted for

any commercial use (other than fill) is not considered a.discharge of dredged
material. On-shore processing includes on-board processing (e.g., on a boat

1
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or floating dredge). These discharges are subject to section 402 (NPDES

“permits by the RWQCBS).

a. Recreational gold\dredging:‘ | would regard recreational gold dredging to
be consistent with Part 323.2(d)(3)(i). While the excavated material is not
processed upland nor is recreational gold dredging a commercial venture, the
activity fits the principle of material being processed (gold being extracted
from the sedlments) and the unusable material discharged. Additionally, the
material is processed on-board a floating suction dredge. Serious
recreational.gold dredgers (as opposed to those that pan for goid) typically. -
use scuba gear and a portable, floating suction dredge. The scuba diver
directs the hose to bottom areas where the sand and gravel are sucked up by
the portable dredge. The material is sorted by grain size (“processed” on-

~ board a portable, fioating dredge) and the unsuitable material (“waste”) is

discharged back into the water. | would consider the dlscharged material as
regulable under section 402.

b. The gold dredging activity and drscharge (especially ona cumulative
basis) may well have adverse impacts (turbidity, disturbance of spawning
habitat, changing the stream bottom characteristics, etc) and may.even
change the bottom elevation but the overall activity, which includes a
dlscharge of a processed waste, should be addressed through section 402

.- Some common excavation equrpment that may or may not result in a

regulable 404 discharge (remember it's the activity - not the equ1pment that
may or may not be regulated)

a. Bulidozer - activity normally regulated because the movement of dirt
generally fills low spots or levels the bottom contours.

“b. Front-end loader — activity normally not regulated as a 404 discharge

unless the material is redeposited back into a jurisdictional area. Any fallback

" from scooping up the material is considered incidental fallback.

c. - Dragline — activity normally not regulated as a 404 discharge unless the
material is redeposited back into a jurisdictional area.

d. Backhoe - acti\rity normally not regulated' as a 404 discharge unless the .
matetial is redeposited back into a jurisdictional area.

e. Bucket, cutterhead or clamshell dredge — activity normally not regulated
as a 404 discharge unless the material is redeposited back into a
jurisdictional area. As the bucket or clamsheli dredge excavates sediments
and moves up the water column, the falling back or overflow of the sediment
from the bucket/clamshell is considered incidental. The stirring up or
loosening of the bottom sediments by a cutterhead dredge (which then is
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' hydraulically pumped into and contained in a bin, écow or upland facility) is
-generally considered an incidental discharge. These dredges are specific

examples given in the joint Corps/EPA guidance of 1997 (see reference
below) as equipment that normally will result in only incidental discharges.

. 10. Part 323.2(d)(4) specifies three situations where dischargesAof dredged

material would not require section 404 authorizations. They are (i) incidental
discharges that do not destroy or degrade waters of the U.S., (ii) incidental
movement of dredged material during normal navigation dredging, and (i)
404(f)(1)X(A) exempt discharges. :

a. 323.2(d)(4)(i), deStrby or degrade waters of the U.S.: If the incidental

discharge of dredged material does not “destroy or degrade” waters of the

U.S., then a 404 permit is not required. Destroy and degrade waters are
defined at Parts 323.2(d)(5) and (8), and discussed under paragraph 11,
below. Note that there is a presumption that mechanized landclearing,
ditching, channelization and other excavation activities resulting in

.. discharging dredged material into waters does destroy or degrade such
- waters. The project. proponent has the option and burden of demonsfrating

such activities would result in only incidental fallback and would not destroy or

'degrade waters (i.e., would have no more than a de minimis effect).

b. 323.2(d)(4Xil), dredging for navigation in navigable waters of the U.S.: the
incidental movement (discharge) caused by dredging equipment specifically
used for dredging a navigation project in navigable waters of the U.S. (section
10 waters only) does not require 404 authorization. This does not apply fo
navigation dredging in wetlands, The dredging activity in section 10 waters
must have either-a section 10 permit or be specifically authorized by
Congress (such as a Corps navigation dredging project). ‘

Note: this part of the regs will not have much impact in SPN because a
section 10 permit is required for non-Corps navigation projects in navigable
waters of the U.S., and thus any-alternatives to be evaluated or mitigation that
might be required would be covered by our public interest review. :
Furthermore, many navigation dredging projects intentionally dispose of the
dredged material back into the water, and therefore would frigger a section
404 permit. Intentional disposal is not incidental fallback. - R '

c. 323.2(d)(4)(ii), certain discharges associated with normal (on-going)
farming; silviculture, and ranching activities are not subject to section 404,
provided that they are not “recaptured” by section 404(f)(2) (see Part 323.4

* and Section 404(f) of the CWA for details). This part was added to clarify that

exempt discharges under 404(f)(1)(A) and the recapture clause of 404(f)(2)
are not affected by this regulation. - S -
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11 .The terms, "destroy” and “degrade” waters are deflned at Part 323. 2(d)(5)
and (B) respectively. If the discharge of dredged material destroys or
degrades waters of the U S., then it would require 404 authorization.

a. "Destroy waters” of the U S. means eliminating or altering its physical
- charactenstlcs such that it no longer remains a waters of the U.S. as defined
at Part 328.3. It is important to note that unauthorized dlscharges do not
eliminate CWA Jurisdiction. .

b‘ “Degrade waters” of the U.S. occurs if it has more than a de minimis (i.e.,
inconsequential) effect by causrng an ldentn‘lable adverse effect on any
aquatlc function. '

.~ 1) Converting a jurlsdlc‘uonal wetland to an open waterbody through
-dredging, even though the net environmental effects are beneficial, would
degrade waters because there will be some identifiable adverse effects on
~ wetland functions due to the conversion (58 FR 45019, 2™ col). As such, the
discharge of dredged material from the excavation/d redging activity would
require a 404 permit because the discharge does not meet the definition of de' -
minimis adverse effects, and may not meet the definition of incidental
fallback. :

: 2) The threshold of adverse effects of the de minimis excep’uon isa very
low one (58 FR 45020, 2™ col). For example, a dredging/excavation activity

altering the hydrology of a wetland may result in restoring pre-existing
hydrology, or.may improve habitat value or water quality in the long-term. ‘If
the activify would result in some joss or identifiable reduction of any aquatic
function to achieve this result, the activity would “degrade” waters and a
permit would be required. It is not the intent of the definition of degrade
waters that the positive and negative effects be balanced and to require a
permit only where the net effect is adverse. Rather, an adverse effect on any
one aquatic function, even if it were temporary, would be sufficient to trigger
the section 404 permit.

3) Concurrence by either the USFWS or NOAA Flshenes with the Corps’*
determination of “not likely to adversely affect” Federally hsted species would
* be considered as not degrading waters (58 FR 45020, 2M-3™ col) ‘

c. The type of information the project proponent may submit to the Corps to
‘demonstrate its activity does not destroy or degrade waters is described at 58 .
FR 45022, 3rd column.

12. Informal definitions (bas’ed on an HQUSACE presentaﬁon in 1999):
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a. Mechanized landclearing — when equipment moves materials in a manner
that would fill or level jurisdictional areas. Fora more detailed discussion of
mechanized landclearing, see 58 FR 45017-45018.

w
b. Channel:zatlon when equipment is used to fill or level bottom contours.
See 58 FR 45018.
¢. Sidecasting — the use of eq wpment to redeposit dredged matenals within
jurisdictional areas located adjacent to or alon93|de the excavated area.

13.References:

51 FR 41232, November 13, 1986.

58 FR 45008, August 25, 1993.

64 FR 25120, May 10, 1299, ‘ .

86 FR 4549, January 17, 2001. ' ‘

. Regulatory Guidance Letter 84-05, Fifth Circuit Decision in Avoyelles VS.

Marsh, March 26, 1984.

" Corps of Engineers/Environmental Protection Agency, “Guidance
Regarding Regulation of Certain Activities in Light of American Mining

Congress v. Corps of Engmeers,” April 11, 1997, : :

®oo o
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:

14.Since Part 323. 2(d) has changed several tlmes and published in various
federal reglsters the consohdated version is attached as Appendix A for your
convenience.

Calvin Fong
Chief, Regulatory Branch
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Appendix A

Consolidated citation of 33 CFR 323.2(d) as of the Ja(nuary 17, 2001.
(Except as otherwise noted, the following citation is from the August 25,
‘ 1993 Federal Register — 51 FR 41232)

323.2 Definitions.

{d) (1} Except as provided below in paragraph (d)(3%), the term discharge of dredged
materlal means any addition of dredged material into, including redeposit of
dredged material other than incidental fallback? within, the waters of the United
States. The term includes, but is not limited to, the following: o

. {i) the addition of dredged material to a specifled discharge site located in waters of -
the United States; ‘
(il} the runoff or overflow from a contained land or water disposal area; and
(iii) any addition, including redeposit other than incidental fallback,? of dredged
material, including excavated material, into waters of the United States which is
incidental to any activity, including mechanized landclearing, ditching, '
channelization, or other excavation. ‘

(2) (i)’ The Corps and EPA regard the use of mechanized earth-moving equipment to
conduct landclearing, ditching, channelization, in-stream mining or other earth- -
moving activity in the United States as resulting in a discharge of dredged material
unless project-specific evidence shows that the activity results in only incidental -
fallback. This paragraph (i) does not and is not intended to shift any burden in any
administrative or judicial proceeding under the CWA. . )
(i) Incidental faliback is the redeposit of small volumes of dredged material that is
incidental to excavation activity in waters of the United States when such material
-falls back to substantially the same place as the initial removal, Examples of
incidental fallback include soil that is disturbed when dirt is shoveled and the back-
spill that comes off a bucket when such small volume of soil or dirt falls into
substantially the same place from which it was initially removed.

(3"} The term discharge of dredged material does not include the following:

(i) discharges of pollutants into waters-of the United States resulting from the  _
onshore subsequent processing of dredged material that is extracted forany
commercial use (other than fill). These discharges are subject to section 402 of
the Clean Water Act even though the extraction and deposit of such material may
require a permit from the Corps or applicable state Section 404 program.
(if) activities that involve only the cutting or removing of vegetation above the
ground (e.g., mowing, rotary cutting, and chamn sawing) where the activity neither

- substantially disturbs the root system, nor involves mechanized pushing,

-

2 Renuﬁbered due to revisions to part 323.2(d) as per 66 FR 4575, January 17, 2001.
2 Added as per 64 FR 25120, May 10, 1999.

3 (2)(i) and (ii) added as per 66 FR 4575, January 17, 2001.
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\
dragging, or other similay activities that redeposit excavated soil material.
(iii) incidental fallback.” ; .

(41) Section 404 authorization is not required for the following:
(i) any Incidental addition, including redeposit, of dredged material associated
with any activity that does not have or would not have the effect of destroying or
degrading an area of waters of the United States as defined in paragraphs (d)(51)
and (d)(6") of this section; however, this exception does not apply to any person
preparing to undertake mechanized landclearing, ditching, channelization and
other excavation activity in a water of the United States, which would resultin a
redeposit of dredged material, unless the person demonstrates to the satisfaction
of the Corps, or EPA as appropriate, prlor to commencing the activity involving -
the discharge, that the activity would not have the effect of destroying or '
degrading any area of waters of the United States, as defined in paragraphs
(d)(5") and (d)(6") of this section. The person proposing to undertake :
mechanized landclearing, ditching, channelization or other excavation activity
bears the burden of demanstrating that such activity would not destroy or
degrade any area of waters of the United States. ’
(i) incidental movement of dredged materlal occurring during normal dredging
operations, as defined as dredging for navigation in navigable waters of the
United States, as that term is defined in part 329 of this chapter, with proper
authorization from the Congress and/or the Corps pursuant to part 322 of this
Chapter; however, this exception is not applicable to dredging activities in
wetlands, as that term is defined at section 328.3 of this Chapter.
{iii) certain discharges, such as those associated with normal farming,
sllvieutture, and ranching actlvities, are not prohibited by otherwise subject to
regulation under Section 404. See 33 CFR 323.4 for discharges that do not
require permits. . v :

{5") For purposes of this section, an activity associated with a discharge of dredged
material destroys an area of waters of the United States if it alters the area in such a
way that it would no longer be a water of the United States. ;
[Note: Unauthorized discharges into waters of the United States do not eliminate
Ciean Water Act jurisdiction, even where such unauthorized discharges have the
effect of destroying waters of the United States.}

(61) For purposes of this section, an activity associated with a discharge of dredged
material degrades an area of waters of the United States if It has more than a de
i . minimis (i.e., inconsequential) effect on the area by causing an identifiable individual
- or cumulative adverse effect on any aquatic function. '

s

. ! Renumbered due to revisions to part 323.2(d) as per 66 FR 4575, January 17, 2001.
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CA Codes (fge: 5650- 5656)

5653. (a) The use of any vacuum or suction dredge equlpment by any -
person in any river, stream, or lake of this state is prohibited,
except as authorized under a permit issued to that person by the
department in compliance with the regulations adopted pursuant. to.

' Section 5653.9. Before any person uses any vacuum or suction dredge
‘equipment in any river, stream, or lake of this state, that person
shall submit an application for a permit for a vacuum or suction
dredge to the department, .specifying the type -and size of equipment
to be used and other information as the department may. require.

'

(b) Under the regulations adopted pursuant to Section 5653.89, the.‘i

department shall designate waters or areas wherein vacuum or suction
dredges may be used pursuant to a permit, waters or areas closed to
those dredges, the maximum size of those dredgeés that may be used,
and the time of year when those dredges may be used. If the
department determines, pursuant to the regulations adopted pursuant
to Section 5653.9, that the operation will not be deleterious to
fish, it shall issue a permit to the applicant. If any person
operates any equipment other than that authorized by the permit or.
conducts the operation in any waters or area'or at any time that is
not authorized by the permit, or if any person conducts the operatlon
w1thout securlng the permit, that person is gullty of a mlsdemeanor.

{c) The department shall issue a permit upon the payment, in the
case of a resident, of a base fee of twenty-five dollars (825), as
adjusted under Section 713, when an onsite investigation of the
project size is not deemed necessary by the department, and a base
. fee of one hundred thirty dollars ($130), as adjusted under -Section
713, when the department deems that an onsite investigation is
necessary. In the case of a nonresident, the base fee shall be one
hundred dollars ($100), as adjusted under Section 713, when an onsite
investigation is not deemed necessary, and g base fee.of two hundred

twenty dollars ($220), as adjusted undeér Section 713, when an onsite '

investigation is deemed necessary.

(d) It is unlawful to possess a vacuum or suction dredge in areas,
or in or within ‘100 yards of waters, that are closed to the use of
vacuum or suctlon dredges. :
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5 228. Suction Dredging.

For purposes of these regulations, suction dredging
(also called vacuum dredging) is defined as the use
of a suction system to remove and refurn material at
the bottom of a stream, river, or lake for the
extraction of minerals. Suction dredges may only be
used pursuant to the following prov1s1ons

(2) Permit requirement. Bvery person who operates
the intake nozzle of any suction dredge shall have a
suction dredge permit in his/her immediate
possession. Suction dredge permits shall be valid
from the first of the year for one calendar year or if
issued after the first of the year, for the remainder

 of that year. The department will charge-a fee for

each suction dredge permit pursuant to Section
5653(c), Fish and Game Code. Permits may be

.obtained at any Regional office or at the License- '

and Revenne Branch office,

Any person with a qualifying disability under the

Americans With Disabilities Act, who presents a

Disabled Person DMV registration or other State, or
Federal approired documentation of disability, and
who requires assistance in operating a suction
dredge may also apply for an assistant suction
dredge permit. Any assistant suction dredge permit

-~ issued by the department to such disabled person
shall be in the disabled applicant's name and shall

‘be issued at no charge. The disabled permittee must

be present at the dredge site while the assistant is
operating the suction dredge. The assistant shall ..

have the assistant suction dredge permit in his/her

immediate possession while assisting the disabled

permitfee in suction dredging activities. Any
assistant may be prosecuted for a violation of the
Jaws or regulations pertaining to suction dredging.
The disabled permittee may be prosecuted for a

violation of the laws or regulations pertaining to

_suction dredging committed by his/her assistant.

(b) Special Suction Dredge Permits.

€8] Subrmssmn ‘of Written Plan. Any person may
apply for a special suction dredge permit to operate
a suction dredge with a nozzle Iarger than
prescribed in subsections 228(e)(1), 228.5(c) or
228.5(d) or during the closed season or in a closed
water for suction dredging by submitting a written

plan detailing "the proposed operation. If the .

department determines that no deleterious effect to

- fish may occur, the special permit shall be issued
with conditions prescribed by the department to

protect fish resources. ‘A special permit will be
issued or denied within 30 days upon reeeipt of a
complete written plan detailing the proposed
operation unless’ the time is intended by mufual
agreement. If the special permit is denied, the

 justification for denial will be provided.

(2) Appeal of Denial. The denial of a special
suction dredge permit-may be appealed in writing to
the director or his/her designee (hereinafter referred
to as director). If the director determines that no
deleterious impacts to fish may occur, the director
shall authorize the issuance of the permit. The

director shall respond to an appeal within 45 days

from receipt of notice of request to appeal.

(c) Permit Revocation or Suspension. Any suction
dredge permit, assistant suction dredge permit,  or
special suction dredge permit may be revoked or
suspended by the regional manager or his/her
designee (hereinafter referred to' as ‘regiomal

- manager) for amy violation of the laws or -

regulatlons pertaining to suction dredgmg The
regional manager may, in his/her discretion, revoke
or suspend the permii or permit renewal or
permanently revoke the renewal of a permit based
on past citations or comvictions of such laws or
regulations. A regional manager's decision to

revoke or suspend a permit or permit renewal may.

be appealed to the director. Amy revocation or
suspension of a permit or permit renewal shall be in
accordance with the following provisions:

-(1) Hearing When Permittee _Conviéted of
‘Violation. In the case where the permittee has



already been convicted of a violation of Section
5653 or 5653.3 of the Fish and Game Code or any
regulation pertaining thereto permitted by said code,

‘the regional manager shall schedule a lhearing to
_consider the revocation or suspension of his/her

permit or permit renewal:

(A) Notification. The regional manager shall notify
the permittee, by certified létter, of the imtent to
consider the revocation or suspension of his/her

" permit or permit remewal at the hearing. The

certified letter shall " include the following
information: :

1. Name of permittee and last known address.
2. Date; time and place of scheduled hearing:,

3. Reason for impending action, including a
statement as to date and fact of conviction(s).

- 4. A copy of Section 228, Title 14, California

s

Code of Regulations.

5. A statement that the permittee has the right to
appear and to be represented by legal counsel.

(B) Recording. The proceedings of the hearing
shall be recorded by an electromc tape recording
system. ,

(C) Reading of Documents. At the hearing, the
regional manager shall read the conviction

‘documents. The department shall provide the

regional manager with the background information
regarding the violation(s) and conviction(s) and
shall submit into the record a copy of the

~document(s) which include(s) the facts of the

conviction(s) of a violation of the regulation(s) or
statute. )

(D) Statement by Permittee. The permitiee shall

make his/her staterment regarding the violation(s)

. and conviction(s), and may argue that exienuating

circumstances were sich as to not warrant the loss
of his/her permit or permit renewal.

(B) Questioning, The permittee or the department

. personnel may be questloned by the regional

manager.

(P) Findings. At the conclusion of the héaring, the
regional manager shall make a decision which
contains findings or reasons for the proposed action.

(G) Notification by Certified Mail. After ‘the

hearing, the regional manager shall provide the |

permittee, by certified mail, a copy of the final
decision.

1 ' .
(H) Appeal. The permittee may request an appeal
in writing to the director within 30 days of the date
of receipt of the regional manager's decision. The

- director shall respond to an appeal in writing within

45 days from receipt of notice of request to appeal.

(D Tudicial Review. The perinittee may request -

judicial review by filing a petition for writ -of
mandate in accordance with provisions of the Code
of Civil Procedure within 30 days from the date of
the decision.. The record of the proceedings shall be
prepared by the department and delivered to the
petitioner within 30 days after receipt of petitioner's

request and upon payment of the fee specified in

Section 69950 of the Government Code.

(2) Hearing When Permittee Cited but Not
Convicted. In the case where the permittee has not
been convicted of a violation of Section 5653 of the
Fish and Game Code or any regulation pertaining to
suction dredging permitted by said code, but has
been cited by the department, the regional manager
shall schedule a hearing to.consider the revocation

" or suspension of his/her permit or permit renewal:

(A) Notificarion. The regional manager shall notify ‘

the permittee by certified letter, of the regional

manager s intent to comsider the revocation or

suspensmn of his/her permit or permit renewal at

the hearing. The certified letter shall include the

following information:

1. Name of permittee and last knownA address.

2. Date, time and place of scheduled hearing. ‘

3.. Reason for impending regioﬁal managéf‘s
action, including a concise statement of the acts or

nopactions of the permittee which constitutes a
violation- of Section 5653 or 5653.3, of the Fish and

‘Game Code or regulations made pursuant th'ereto

4. A copy of Section 228, Title 14, Callforma
Code of Regulations.

5. A statement that the permittee has the right to

appear and to be represented by legal counsel.
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®) Recording The proceedings of the hearing

shall be recorded by an electromic type recordmg

system.

(C) Presentation of Evidence. The permittee and
the department have the right to present evidence at
the scheduled hearing as follows:

1. Oral evidence shall be taken on oath or

. affirmanon

2. ‘Each party may call and examine witnesses,
cross-examine opposing witnesses on any relevant
matter, may rebut evidence against him/her, and
may orally argue the matter. /

3. The hearing need not be conducted according to
the technical rules relating to' evidence and
witnesses. Any relevant evidence shall be admitted
if it is the sort of evidence  on which responsible

“persons would rely in the conduct of serious affairs.

" 4. The permittee or the department may be
_questioned by the regional manager.

(D) Findings. At the conclusion of the hearing, the

regional manager shall make a decision based on the | ‘
evidence presented at-the hearing and shall issue

written findings containing reasons for the decision
and the evidence relied upon.

N

(B) Notification by Certified Mail. After the

bearing the regiomal manager shall provide the
permittee, by certified mail, a copy of the final
decision.

(F) Appeal. The permittee may request an appeal in
writing to the director within 30 days of the date of
receipt -of the regional manager's decision. The
director shall respond to an appeal in writing within
45 days from receipt of notice of request to appeal.

(G) Judicial Review. -The permittee may request
judicial review by filing a petition of writ of
mandate in accordance with provisions of the Code

of Civil Procedure within 30 days from the date of .

the director's decision. The record of the
administrative proceedings shall be prepared by the
department and delivered to the petitioner within 30
days after receipt of petitioner's request and upon
payment of the fee specified in Section 69950 of the
Government Code.

(d) Special Approval for Use of Suction Dredges in

Lakes and Reservoirs. No suction dredging is
permitted in any lake or reservoir without written
approval from the lake operating agency, the
Regional Water Quality Control Board and an

on-site inspection and approval by the Department.

(6) Equipment Requirements.

(1) Nozzle Restriction. No suction dredge having
an intake nozzle with an inside diameter larger than
six inches may be used unless:

(A) Otherwise provided under special regulations
of. Section 228.5, Title 14, California Code of
Regulations, or

(B) A constricting ring with an inside diameter not

- larger than six inches has been attached to the intake

nozzle. This constricting ring must be of solid,
one-piece construction with no openings other than
the intake and openings not greater than one inch
between the constricting ring and nozzle. It must be
welded or otherwise permanently attached. over the
end of the intake nozzle. No quick-release devices
are permitted.

(2) Hose Restriction. The inside diameter of the .
intake hose may not be more than four inches larger

* than the permitted intake nozzle size.

(f) Restrictions on Methods of Operation.

1) Wmchmg is permitted under the followmg
provisions:

(A) Boulders and other material may only be'
moved within the existing water line. No boulders
or other material shall be moved outside the water
line, ‘

(B) Wmchmg of any material embedded on banks

* of streams or rivers is proh1b1ted

(®)] Wmchmg of any material into a location which
deflects water into the bank is prohibited.

(D) No power-winch activated shovels, buckets or
rakes may be used to excavate materials in the
stream course. Nets and other devices may be used
to collect cobbles and boulders by hand for removal

. from dredge holes providing the materials are not’

~

removed from within the water line. AN

(B) No woody streamside vegetation shall be




_ removed or damaged. Trees may be used as winch
" and pulley anchor points provided that precautions

are taken to ensure that trunk surfaces are protected
from cutting or abrasions.

(2) Ne person may suction dredge into the bauk of

any stream, lake or river.

(3) No person shall remove or damage woody
riparian  vegetation during suction dredge
operations.

4) No person shall fnove any anchozred, exposetf
woody debris such as root wads, stumps or logs.

(3) No person shall divert a stream or river into the

bank.

(6) No person shall dam or otherwise obstruct a
stream, river or lake in such a manmer that fish
passage is impeded.

(7) No person shall import any earthen material
into a stream, river or lake.

=

Operating outside these Resttictions On Methods

Of Operation may require compliance with Fish and
Game Code sections 1600 - 1607, which govern

lake and streambed alterations..

(g) Compliance with Other Laws. Nothing in any
permit issued pursuant to these regulations
authorizes  the permiitee to trespass on any land or
property, or relieves the permittee of the
responsibility of complying with applicable federal,

State, or local laws or ordinances.
) ’ 3

‘(b) Emergency Closure. The Deparunent may’

initiate emergency regulatory action pursuant to
Government Code Section 11346.1 to close any
water to suction dredging.

.< General Materials (GM) - References,
Annotations, or Tables>

Note: Authority cited: Sections 5653 and 5653.9,
Fish and Game Code. Reference: Sections 5653 -
5653.9, Fish and Game Code. >

HISTORY

1. New section filed 5-27-94; operative 5-27794 (Register 94, No. 21). For

prior history, see Register 81, No. 41.

2. Amendment of subsecﬁon (b)(1), new subsections (b)(2)-(3) and subsection
renumbering filed 4-26-2001 as an emergency; operative 4-26-2001 (Register -
2003, No. 9). A Certificate of Compliance must be transmitted to OAL by 8-

followmg day.

~ 24-2001 or emergency language will be repealed by operatlon of law on the

3. Bditorial correction addingHistofy 2 (Register 2003, No. 9).

4. Reinstatement of section as it existed prior to 4-26-2001 emergency
amendment by operation of Government Code section 11346.1(f) (Register

2003, No. 9).
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CONFIDENTIAL-ATTORNEY-CLIENT COMMUNICATION
- RE: Informal Opinion Request! Issuance of Special Suction Dredge Permits

Dear Ms, Malcolm:

You heve asked whether the California Environrmental Quality Act (CEQA), Public
N Resources Code sections 21000-21177, applies to the issaance of special suction dredge permits
b by the Department of Fish and Game. The short enswer to the question is that CEQA does apply
i toauch permits, However, before answering that question we wish to discuss a question which

i you did not raise, whether the Department actually has the authority to issue special permits.

Background

S The Depertment issues suction'dredge petmits pursuast to Fish and Game Code section

. 5653, In 1994 seciion 5653 was amended to prokiibit the use of suction dredge equipnent

~ "except as authorized under  pertnit lssued fo that person by the department in compliance with

! the regulations adopted pursnant to Section 5653.9." Section 5633.9 was amended at the same

' © time to require the Department to adopt regulations to carry out section 5653, It continued to

. permit the Department to adopt regulations implementing sections 5653.3, 5653.5 and 5653.7.

Any such regulations had to be adepted in compliance with CEQA., Amendments to subsection

i 5653(b) had the effect of requiring the Department to adopt regulations designating where and

~ when vacuin or suction dredges could be used pursiant to a permit. .Amendments to subsection

"+ 5653(c) required the Department to determine that the operation would not be deleterious to fish
*priot to {ssuance of the permit. Finally, subsection 5653(d) remained i effect. It prohibits the

‘1. «. operation of 5 suction dredge in or within 100 yards of any twater that is closed to suction :
; dredging. ' ; ' .

o
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Regulations were adopted by the Department and are found at Title 14, Celifornia Code
of Regnlations, section 288 et seq. These regulations set forth classifications and special use
regulations for streams and portions of streams within each county. (Title 14, Cal. Code Regs., §
288.5.) These regulations also specify permissible and prohibited equipment sud methods of
operation, (/d., § 22&(c), (f).) Subsection 228(b) of the regulations allows the issuance of special
suction dredge permits to opetate a suction dredge with a larger thun otherwise allowable nozzle,
. in & closed water.or during = closed season, if the proposed permitice subtnits a written plan and

the Depattment concludes that the proposed: opetatibnwould have no deleterious impact on fish,

'Authority'to Issue Special Permits

Before discussing the question you raised, we observe that section 5653 does not
authorize special permits, that is, permits that do not comply with the generally applicable
regulations specifying permissible and prohibited waters, equipment and methods of operation. .
Rather, section 5653 contemplates that the Department will designate permissible and closed
waters, maximum sizes for dredges and times of the year for their use, and then issue g1l permits
that comply with these ragulations where thete is no deleterious itmpact on fish, The Legislature’
specifically amended section 5653(a) and section 5653,9 to make mandatory the adoption of
regilations specifying open and closed-waters and permissible equipment, wheteas previously
they had been discretionary. (See former Fish & Game Code, § 5653.9.) - The Legislature also-
made it uniawfirl to possess a suction of vaguum dredge in or near any water that is closed to the
use of vacuuin or suction dredging. This would presumably include both waters that ate always
closed to suction dredging and waters that are closed at that particular time. That the Legislature

contitiiied to make it a crime to possess 2 suction dredge in or near closed watérs suggests that it

did not intend for the Departrtignt to be able to authorize the issuance of permits which would
allow suction dredging in closed waters, - ' ‘ :

This canoiuéion is reinforced by the Legislative Counsel’s Digest for AB 1§88; the 1994

amendments:. '

“"Thig bill would expressly prohibit use of a vacuum or suction dredgs by any

person in any river, strearq, of lake of this state, except es authotized by 2 permit
{ssued to that person hy the depértment and pursnant to the regulations adopted by
the depattment. The bill would tequire, instead of permit, the department, by

regulation, to designate waters or areas wherein vacuum or suetion dredges may -
' be used pursuant to a permit, waters or ateas closed to those dredges, the

maximum size of dredges permitted to be uged, and the time of year when the
- dredges may be used." : o , )

£
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Neither thc blll nor the Legislative Counsel's Digest mentions spemal permits that would allow
dredging in waters which the regulations designated as olosed. Thus, the Department appears o
fack the authonty to issue special permits for waters that are otherwise closed

Although section 5653(a) does permit the departmcnt to adopt regulations and {ssue
permits pursuant to thoee repulations, all regulations must be within the adopting agency’s

‘authority and consistent with existing statutes. Regulations that "aiter or emend the statute or

enlarge or impair its scope are void, and cowrts not only may; it is their obligation to strike down.
such regulations.” (California Assn, of Psychology Providers v. Rank (1990) 51 Cal.3d 1, 1;
gee also Gov. Code, § 11342.1 [Regulations are invalid if they are not consistent or conflict w:th

 the suthorizing statute]) Thus, regulations may not permit what the statute forbids, Itis thus

likely that a court would strike down that part of section 288(b) that aliows the issuance of -

 special permits for otherwise closed waters or at times when & water is.otherwise closed if it were
‘challenged.

Applicatmn of CEQA .

Agsuming that the Deparhnent can issue specxal permits, at least for larger dredgcs than

‘would otherwise be allowed, the guestion is whether the Department must comply with CEQA.

when it issues them. Under CEQA an environmenta] analysis is required for any project

- undettaken by a pubhc agency, with cerfain exceptions, CEQA apphes whenever an sgency

carries out 2 project that could conoewahly fhave a sighificant adverse impast on the environment,

unless the project is Subject to somie exemption. (Pub, Resources Code, § 210.) The first
question is whether thete'is any exetnption that would apply. There are a number of statutory”
exemptions in Public Resources Code sections 21080-21080.26. If the proj ect falls within a
statutory exemption, it ig exempt entirely from CEQ.A.

One exemption is for projacts that are "ministerial” rather than "discretionary" in pature.

- CEQA applies only to discretionary projects indertaken by p‘ubho agencies. (Pub. Res, Code, §

21080(a).) It does not apply to ministerial projects. (74, § 21080(b)(1)) A "discretionary -
project” is one in which the agency "can use ita judgment in deciding whether and how to carry
out or approve" the project. (CEQA Guidelines, Title 14, Cal. Code Regs., 15002(j).) Unfike

. the issuance of & general permit under Fish and Game Code section 5653(b), the issuance of'a

special permit does appear to be sub_] ect to the Department’s discretion. An Environmental
Impact Report was done for the regulations that established closed watets, closed seasons and -

-

permisgible equipment, Allowing dredging in an otherwise closed water or with a larger drcdgc '

- wonld result in greatet, and potentially adverse, impacts that would have o be evaluated on a

case-by-case bagis. That determination is an exercise of discretion. While teference could be
made to findings in the BIR for the regulations where appropriate, at least some additional

£
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environmentsl analysis will be needed of1 2 caﬁc-bymase basis.

In undertaking this analysis, the Department should be aware that a categotioal exemption
cannot be used where there is 4 teasonable possibility that the activity will cause a sighificant
adverse effect on the environment, (Guidelines, § 15300.2.) ‘

¢

If you have frther questions, please doﬁ not hesitate o call. |
Sincerely, - o
M. ANNE JENNINGS

Deputy Attomey General

. For BILLLOCKYER
Attorney-General
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~ APPENDIX A /

September 16, 1998

Biological and Aquatic Resources Assessment of
Brushy Creek and the North Fork American River .
~ Placer County, California 4

-

Stafford K. Lehr
Fishery Biologist -
California Department of Fish and Game -
1701 Nimbus Road,:Suite A
Rancho Cordova, California 95670

INTRODUCTION -

The biological and aquatic resources investigation of Brushy Creek, tributary to the North -
~ Fork American River and the North Fork American River was ‘undertaken to evaluate the existing

" conditions for a Special Suction Dredge Permit Application from Mr. Bruce Emerson: These: .
surveys were conducted by myself and Jason Webber, Scientific Aid. This app endix will discuss
the biological and aguatic resources in Brushy Creek and the herpetological fauna that was
observed in the North Fork- American River. SR -

HABITAT DESCRIPTION . R
Brushy Creekis a tﬁbﬁtary to the-North Fork American River in the vicinity of Weimar

and Colfax in Placer County. Brushy Creek flows south for 3.5 miles and has a overall gradient
of 7%. The stream channel is in a deep, v-shaped canyon dominated by slate bedrock with

boulders and cobbles (40%, 30%, and 25% respectively). Gravels are limited to less than 5% of
the substrate. The gradient varied from 2 to 4% throughout the surveyed reach. The active

channel width varied between 6 and 15 feet.

The stream was dominated by shallow pools (<3.0 feet deep), shallow glides, high
gradient riffles, and isolated secondary channel pools. The glides and pools were often less than
1.0 foot in depth. Sedges (Carex spp.) and tree roots provide overhanging cover in these habitat
* types. Large substrate and algae provided a majority of instream cover in all habitat types.

. The riparian vegetation was comprised of tree willows (Salix spp.), white alder (Alnus
rhombifolia), buckeye (Aesculus californica), blackberry (Rubus spp.), California bay
'(Umbellularia californicd), redbud (Cercis occidentalis), sedges, and wild grape (Vitis
californica). The riparian canopy cover is 60 to 80% and provides extensive shading except in
 those areas where the channel broadens out. Upland vegetation was dominated by oaks (Quercus




_ ‘spp ) toyon (Heteromeles ar but}folza) digger pine (Pi}zus sabiniand), donglas fir (Pbeudotsuga
menziesii), and ponderosa pine (Pinus ponderosa) '

The hydrology of Brushy Creek i is highly flashy with high winter/spring ﬂows ewdenced '

by flood terraces and mobilization of Jarge bedload material. The summer/fall base flows vary

. according to the type of water year. Observed flows during surveys varied between 25 to 40
gallons per minute (gpm). Flows increased slightly due to local thunderstorm activity, however
there was evidence that the increase was short lived. A reduction of 5 to 10 gpm was observed
over a period of 24 hours. There were sections where streamflow was subsurface. . These

" sections were fluvial deposits comprised of boulders and cobbles. Where the canyon had

geological nick pu‘ints, the streamflow resurfaced and flowed over bedrock,

METHODOLOGY

Herpetofauna surveys were conducted in Bmshy Creek and the North Fork American

River nsing standard protocols. The surveyed reach for Brushy Creek began upstream of the
confluence of the North Fork American River and extended approximately 0.6 miles to a point
‘where there was no streamflow. Surveys for California red-legged frogs (Rana aurora draytorii)

were conducted according to the U.S. Fish and Wildlife Service (U SFWS) protocol (USFWS,
- 1997). California red-legged frogs are a Federally-listed threatened species and a State Species of
.Special Concern-Fully Protected. Two mid-day surveys were conducted on September 9 and 14,
1998 and two mght surveys were conducted on September 10 and 15, 1998, The day surveys:
were conducted using binoculars to scan habitats as the surveyors moved slowly upstream. When
frogs were observed, identification was made visually or by capturing the individuals with a dip
net. All herpetofauna were identified to species. The beginning and end time of each survey was
noted. The night surveys used headlampsto detect eye shine of individual frogs. When eye shine
Wwas detected, bmoculars were used to identify the mdmdual to specxcs

Herpetofauna surveys were conducted along the North Fork American Rwer for foothﬂl
yellow-legged frogs (FYLF, Rana boylii) and other species due to the lack of suitable habitat for
California red-legged frogs (see Hiscox, 1998 for habitat description). The North Fork American

+ River in the vxclmty of the suction dredge activity 1s a wide, low gradient reach with deep pools
and sparse npanan vegetation. Extensive gravel/cobble bars on the first flood terrace were
deemed to be prime habitat for basking foothill yellow-legged frogs. The survey reach was

' appro:umately 1.0 mile in distance. The downstream starting point was approximately 200 yards

- upstream of the power line crossing and the end point was a large pool approximately 400 yards
upstream of Mr. Emerson’s parcel boundary. Both banks of the river were surveyed from
downstream to upstream using binoculars fo scan the area immediately upstream of the SUrveyors,
Counts were also visually as the surveyors walked slowly upstream. All areas along the margins
of the river and flood terraces were surveyed. The survey was conducted according to recognized
protocols (Fe]lers and Freel 1995) :




RESULTS

The Brushy Creek aquatic survey for California red-legged frogs resulted inno individuals
being observed during the day or night surveys. With the exception of egg masses, all life stages ~
of foothill yellow-legged frogs were found throughout the entire surveyed. reach and one pacific
tree frog (PTF, Hyla regilla) was also observed. The difference in survey duration times isa
result of pur being more familiar with the stream channel and the life stages of the individuals
- present in the créek (Table 1). ‘ '

Rainbow trout (RT, Oncorhynchus mykiss) of different age classes were documented in
the deeper pools and one dead riffle sculpin (SCP, Cottus gulosus) was found just upstream of the
confluence with the North Fork American River. Westem fence lizards (WEL, Sceloporus
occidentalis) and a single alligator lizard (AL, Gerrhonotus spp.) were also present (Table 2).

Table 1: o Brushy Creek Amphibian Survey -
Date = Species - | Tadpole JSub-Adul.t' | Adults 'I.‘imeA
. ’ | . ' S (hrs) |
o//98 - |FYLF s urz.” - |18 433
9/10/98 FYLF S S 115 |35
on4l8 - |FYLF |5 | 189 | a5 5.5
5/15/98 e SR '
5/15/98 teyer | 11 18 2.8

'(Time =4 of observers X hours of suWEY) | :

Table 2: Brushy Creek Fish and Reptile Observations

Date. I B Spécies. ‘ | o Numbers :
o8 - |rr e
opps WEL R
9/14/98 - RT - - a3
oN4/o8 o AL o




_ captured with a dip net in a riffle at the downstream end of the survey reach,

The temperature regime of Brushy Creek did not vary dunng the surveys. Water

“temperature remained a constant 70 °F and did not follow diurnal air temperature fluctuations.

The North Fork American River was slightly warmer due to the Jack of npasnan and topographic

: shadmg (Table 3).

Table 3 ) Water and Air Temperatures

‘| Date Location Touer CF) T, (°F) Time
9/9/98' Brushy Creek |70 . 71 13:00
9/10/98 NFAmer.R, |73 |75 13:45
9/10/98 Brushy Creek ~ | 70 . 70  |2130
9/14/58 . .|BrushyCreek |70 : 87 7 113:25;12:50

The North Fork American River herpetofauna survey results are presented in Table 4. No
western pond turtles (Clemmys marmorata) were observed. Sierra garter snakes
(GS, Thamnophis couchii couchii) were documented sw;mrmng along the margins of the river.
One 14 inch rainbow trout, with 4 damaged eye and scales missing in cavdal peduncle area, was

/

Tablc 4: North Fork American Ri?er Herpetofauna Survey

Dete |Bank |Species | Tadpole Sub-Adult | Adult | Time
' ‘ (hrs)

o10/o8 | Right |FYLE - |47 - 214 B E X

9/10/98 | Right |GS 3 . '  1

on10/68 |1 | EVIE 8 128. |15 |40

o/10/98 | LeRt | GS | S 3

(Time = # of observers X hours of survey) - S

- (Right = Right Bank looking upstream)
~ (Left = Left Bank Jooking upstream)

D]SCUSSION

The large numbers of foothill yellow-legged frogs that were observed in Brushy Creek and

" the North Fork American River was quite surpnsmg This is the largest population that we know

of in the Central Sierra Nevada, This species has not been found in large numbers in streams and”
rivers south of the North Fork American River drainage and is considered to be threatened in the -
Central Sierra Nevada (Jennings and Hayes, 1994). The foothill yellow-legged frog is a California




—_—l

. Species of Special Concern-Fully Protected and a Federal Special Concern species. There are

only six known localities in the Eldorado National Forest located immediately to the south of the
North Fork American River (G. Elliott, USFS pers. communication). The Rubicon River has a

' known population, but the viability and size have not been determined. The Tahoe National

Forest is known o have more locations with Jarger number of individuals than the Eldorado
National Forest (G. Elliott, USFS pers. communication).

The surveyed area of the North Fork American River is ideal foothill yellow-legged frog
habitat with shallow, low velocity margin areas and extensive cobble bars where basking occurs.
The shallow margin areas are ideal rearing aress for the tadpoles and the substrate provides )
extensive escape cover. The right bank had greater number of individuals of all life stages due to

" the habitat and substrate composition. Isolated “pot holes” did provide some habitat for

tadpoles and sub-adults but this is an artifact of suction dredging activities (Hiscox, 1998). The
left bank had a grester percentage of bedrock and fewer margin areas with shallow, slow moving
water, thus fewer individuals of all life stages.

* The large number of foothill yellow-legged frogs that were observed in Brushy Creek are
not surprising give the Jarge population in the North Fork American River. The mobility of the
species would allow it to move either upstream or downstream to maintain the viability of the
population. The hydrology of Brushy Creek does not allow for fish to colonize all of the instream
habitat and therefore suitable refugia is available for tadpoles and sub-adults. There were sub-
adults and adults observed in the sarme po ols that rainbow trout were occupying. ‘ :

The habitat along the North Fork American River was not deemed suitable California red- -
legged frog habitat due o the lack of riparian vegetation and low velocity habitats. Additionally,
the presence of non-native smallmouth bass (Micropterus dolomieui) would probably preclude
their ability to successfully reproduce due to predation of eggs and juveniles.

Althongh no red-Jegged frogs were observed in Brushy Creek, there is suitable habitat _
available. The extensive riparian vegetation and cover does not rule out the possibility of red- |

legged frogs being present in the canyon,

No western pond turtles were observed in either Brushy Creek or the North Fork
American River in the surveyed reaches, There is anecdotal information that they have been
observed in the river.. Suitable habitat is present in both the mainstem river and the creek and it is
highly likely that there are turtles utilizing the area. '

The rainbow trout that were observed in Brushy Creek were in the larger, deeper pools
where there was instream cover. Multiple age classes were observed and therefore the fish are
able to survive throughout the year. During extended drought periods or during below normal
water years fish may not be able to survive. However, recolohization can occur from the North
Fork American River due to the lack of barriers. ' '

&




CONCLUSIONS AND RECOMMENDATIONS

. There wéw no evidence of suction dredge activity in Brushy Creek and the Emersons
stated that there are no plans to do so. There is suitable red-legged frog habitat in the creek and
thus, if present, may emigrate downstream and use the North Fork American River as a migration
corridor. ‘ ' ’ :

The channel of North Fork American River was disturbed in numerous areas by suction
dredge activities. There was evidence of “high banking” and “pot holes” along the right bank of
the river in the surveyed reach. These areas were being utilized by foothill yellow-legged frogs
and juvenile fish were trapped in isolated holes. The frogs will be able to survive, but the fish are
not likely to. ' ' ' ‘

The large numbers of foothill yellow-legged frogs present in the surveyed reaches may
lead to the conclusion that there is no adverse effect by suction dredge activities. However, 1995
through 1998 have been above normal water years and there is some indication that other
drainages (Butte Creek) have seen a large increase in foothill yellow-legged frog numbers in

recent years (K. Hill, DFG pers, communication). In below normal water years, low flows will

reduce suitable margin habitat and force the frogs into areas where suction dredge activities are. / °

taking place during breeding and rearing periods. Additionally, suction dredge activities did
occur upon the first flood terrace this year causing 2 possible adverse effect during the breeding
period even in an above normal water year. There is some evidence that the egg masses of this
species are highly susceptible to suspended particulates, e.g. sediment, however to what extent is
unknown (Jennings and Hayes, 1994). Disruption of channel bedload in breeding areas and

rearing areas will have an adverse effect upon this species.
~ There are numerous indications that foothill yellow-legged frogs are experiencing 2
statewide decline as are many other amphibian species (Jennings and Hayes, 1994). A recent
follow up to a historical survey in the Yosemite National Park found no individuals at historical |
locations (Drost and Fellers, 1996). Therefore, it is recommended that a cautions approach be
taken when considering allowing suction dredge activities that may adversely effect these and .

"~ other sensitive species (Harvey and Lisle, 1998) '

" Thus, in order to protect the breeding and rearing habitat of the foothill yellow-legged
frog a year-a-round suction dredge season cannot be recommended. The current season for this
reach of the North Fork American River is from the last Saturday in May extending thru
October 15.  In some years the existing season may not be adequate to protect the breeding
period, e.g. below normal water years. Therefore a modification-of the existing season is
warranted to allow a majority of the tadpoles to reach sub-adult stage where they would be able
to escape any suction dredge activity. This drainage has unique characteristics for both
jchthyofauna and herpetofauna, evidenced by strong populations of native minnows and
amphibians, The development of more restrictive regulations that would protect these resources

is warranted. &
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Jennings, M. R., and M. P. Hayes. 1994. Amph:b:ans and Reptﬂes of Special Concern in
California. CDFGReport 225 pages. :

USFWS 1997. Gu1da:nce on Site Assessment and Field Surveys for Cahfomla Red-legged Frog.

. USFWS: 8 pages




~ EXHIBIT7




o

01/02/2006/MON D4:08 PY * ATTORNEY CENERAL

o R A S T Y S St

W 0 o L b W W e

|BILL LOCKYER, Attomey General

of the State of California
TOM GREENE

Chief Assistant Attormn
MARY E. HACKENBRACHT

Senior Assistant Attormey General
ROBERT W.BYRNE (SBN 213155). .
Deputy Attorney General

45 5 Qolden Gate Avenue, Suite 11000
San Francisco, California 94102
Telephone: (415) 703-5860
Facetmile: (415) 703-5480

General.

FAX No. 4157035616

CALIFORNIA DEPARTI\EENI OF FISH AND
GAME,

‘ Defend,ants.

Attomeys for Defendants
SUI’ERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ATLAMEDA ‘
I-IAYWAR'D DIVISION
- KARUK TRIBE OF CALIFORNIA; . . :
AND LEAF HILLMAN, Case No.: RG 05211597
' . Plaintiffs, = . |
: . DEFENDANTS’ CASE STATUS
A REPORT WITH SUPPORTING
' . : ' _ . DECLARATIONS OF NEIL
~CALIFORNIA DEPARTMENT OF FISH AND

GAME; AND RYAN BRODDRICK, DIRECTOR, - |

| THE NEW 49ERS, a California Cotporation; AND

RAYMOND W, KOONS an Individual; AND
GERALD HOBBS, an Ind;mdual :

Intervenors.

| in compliance with the Court’s Septem‘ber 8, 2006 Order Following Case Managément

Conference.-

This Case Status Rejgort is submitted by Defendants, California Department of F ish and.
Game, and Ryan Broddriclc? Director, California Department of Fish and Game (“Department”),

P, 002

FILED BY FAX.

ALAMEDA COUNTY

October 03, 2006
CLERK OF

THE SsUPERIDR GOURT

By Denise Wells, Deputy

CASE NUNMBER:
RGO5211597

MANJL AND BANKY E. CURTIS
Judge: Honorable Bonuie Sabraw
Place: Departooent 512

Date: October 17,2006
Time: 9:00 a.m. '

Action Filed: May 6, 2005
Trial Date:  None Set
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L DESCRIPTION AND CURRENT STATU S OF THE CASE
Plamnﬁ‘s bronght this action for declaratory and injunctive relief to challenge Defendants’

pattern and practice of issuing suction dredge mining permits that imperil Coho salmon and other

{istate and federally listed threatened species that were so designated after Aptil of 1994, when the

Department of Fish and Game certified a Final Eﬁv’rpnmental Impact Report, (“FEIR”) in
conjunction with adoption of the'suctiop dredge mining regulations in ‘acc‘ordance with Fish and
Game Code sections 5653‘ and‘5653.9. Plaintiffs also allege that f}espite the suBSequem listing of
Coho salmon and other species, Defendants have continually issued suction dredge permits. '
without cdnducﬁhg any snalysis of the impacts of this activity under the California Environmental
|Quality Act {(“CEQA™), Cal. Pub. fi.es Code, ‘§§ 21000 et seq. ?laintiffs‘complaint alleges that

Defendatts’ achons constitute a violation. of CEQA and a violation of the mandate i in Fish and

{|Game Code secﬁoﬁ 5653(h) that snetion dredge permits issued by Defendants not be “deleterious

|ite fish.” Plainiffs seek an. infunction to require Defendants to apply the mitigation measures

provided in the 1994 FEIR to the Coho satmon and other species‘named in the complaint. In the
alternative, Plaintiffs seek: to enjoﬁi Defendants from issuing suction dredge pafmits until
Defendant complies with CEQA. | ' '
Plamnffs and Defendants reached a se‘rtlemant ag,reament in t‘ms ]mganon in which
Defendants stlpulated to conduct an analysis vuder CEQA. and to do a formal rulemakmg undet -
the APA to congider changmg its regulations regardmg suction dredge mining. The settlement
also required Defendants to reﬁ'a:‘p from issuing permits for suction dredge mining on cettain
rivers for certain time periods, when the Coho salmon, cjmd olher species named in Plaintiffa’
corplaint are most vilnerable.
 Plaintiffs and Defendants submitted the settlement to the Com‘t for approval on December
20, 2005. Subsequenily, the Court granted Intervenors New 49exs and Intervenor Gerald Hobbs | '
leave to intervene in the action and to oppose the settletgent. On Juze 16, 2006, the Court denied
entry of the settlement.

Following the Case Management Confersnce w1th the Court on July 17, 2008, counse) for
all parties metin Sscramento, initially without their clients on Augus’c 2, 2006, and again with,

 Defendants’ Case Status Repott
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their clients on August 3 1\ 2006 The putpose of these meetings was to discuss a possi‘ble
settlement of the h‘ugatxon The parties were utable to agree upon a settlement, and the | '
Department amounced 1ts intention to adwse the Coutt of its admission to liability at the Case
Management Conference then scheduled on September 8, 2006.
11. THE DEPART@‘NI 'S ADMISSION

A‘c the September 8, 2006 Case Management Conference, apd in its Case ’Manag_emen\t
Conference Statement of September 6, 2006, the Department made the following admission: -

. The bepartn:tent of Fish and Garne, as lead agency under the Ca]ifomia:Enyimnmental'
Quality Act (CBQA)(Pub. Resources Code, §§ 21000-21178) and as trustse of California’s fish
resoutces, and its Director, Ryan Broddrick, are of the op:inion that suction dxadga mining in the
Klamaﬁh, Scott and Salmon River watersheds under the existing xegulatmns is resultmg m
deleterious eﬁfects on Coho salmon as alleged in Plaintiffs’ complamt As such, the Dcpa;rtmant
stipulates to entry of judgment by the Court: (1) finding the Department is not in compliance with
Fish and Game Code sections. 56.53 and 5653. 9 (2) flnding uilder CEQA that such deleterious
effects on Coho salmon constitute 2 substantial chauge in cucumstances under which the
Department is currently catrying out the suction dredge pertitting prograng under the emstmg
regulations; and (3) ordering the Depattment to ta.ke necessary steps to bring its suction dredge
nnmng regulations itito compliance with Fish and Game Code sections 5653 and 5653. 9, and to

mining regulations into compliance with the Fish and Gamie Code ust necessarily fnchude a

[[timely request by the Departraent for and an appropriation by 'che Legislature of sufﬁclen‘c fzmdmg

for the Department to take appropriate action under the Administrative Procedute Act
(APAY(Gov. Code, §§ 11340 et seq.) and CEQA. |

The Department argned to the Court on Septermber 8, 2006, that its adraission. is entitled to
judicial deference as it is rationally based upon, and is suppotted by, a substantial body of |
evidence, including peer reviewed scientific evidence and data poséessed by the Department, and -

/
P

comply with CEQA. The steps necessary for the Department to bring the existing suction dredge

therefore its opinion is neither arbitraxy nor capricious. The Department further argued that ifthe

~ Defendants* Case Status Report
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Court accepts this adumission and defers to the Department’s judgment as California’s trustee
agency for fish and wildlife resonroes and as lead CEQA agency, the lisbility stage of this

|1tigation will be completed and the Court and the parties will progress to the remedy stage of the

proceedings, :

Intervenors, The New 49'exs and Gerald Hobbs, indicated their belief that they may
challenge the Department’s admission. The Court’s September 8™ Order. Following Case
Managemeuit Conference directed the Déparﬁ:ncnf to provide a Case Managemént Conference
Statement that discusses, inter alia, how and in what form it intends to present to the Court the
admission previously asserted both at the Septenaber 8% Case Management Conference and In its
previous Case Management Conference Staten’lenf., and the time frame needed for such
submission. The Court’s Order also requires Plaintiffs and the Tntervenors to provide fesponsive
Case Management Conference Statements discussing those i_s.isueé identified by the Couzt.

M. FORMAT OF DEPARTMENT'S PRESENTATION TO THE CQURT

| ' The Department bclicveé the presentation of its admission in open court and its inclusion
in this and the previous Case Management Conference Statement, provide ﬂie Court with the legal
authority to enter 2 judgment on the Department’s Hability ¥ To provide the Court with further,
more formal faétual and scientific grownds wpon which to accept the Department’s \admission, the |-
Jdeqlaratioﬁs of Neil Manji, Fisheries Branch Chief, and Banky E. Curtis, Deputy Dixector 53? |
Regional Directions, are attached hereto anti in;orporated herein as Bxhibits “1" and “2,”
respectively. These declarations summarize for the Court the rational basis for the Departrment’s
administrative dedisiou 1o end the liability stage of this litigation, reduce its eprsure to attorneys’

1. The Department’s judicial admission is conclusive on the issue of the Department’s -
liablity and removes the admitted matter from consideration, (See Fibreboard Paper Producis
Corp. v. East Bay Union of Machinists, Local 1304 (1964) 227 Cal. App.2d 675, 708, fu. 17; 1.
Witkin, Cal. Evidence (4% ed. 2000) Hearsay, §§ 92, 97, pp. 796, 799-800.) According to
Witkin, mattets admitted in a pretrial, or in a case management canference dnd embodied in a
conference order have conclusive effect. The order supersedes the pleadings and an issue raised
in the pleadings may be eliminated by the order, (Witkin, Cal. Evidence (4% ed: 2000) Hearsay,
§ 92, p.796.) -

Defendants’ Case Status Report
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fees a:nd costs, évoid ﬁ;tura protracted and costly litigation, undet the existing suction dredge
Iegalauons, and to actively pursue the necessary 1egisla1:1va appmpnatlon to conduct & foxmal,
comprehenmw rulemaking under the APA with related CEQA revww The Depaxtment will
argue at the upcoming Case Managemeént Conference that this rational basis is sufficient to
withstand Intervenors® challenge, if any, and most imporstanﬂy, to establish the grounds upon
which the Court may give appropriate .defér_cnce. to the Department’s decision to admi”cb Hability.
Should the Intervcnoré olzanother party object to the Court entex:ing.the requested
udgment on the Department’s liability based upon counsels’ open court ﬁmission’, this Case
Management Conference Statement, and the supporting declarations attached hereto, the ’
Dsparlment is prepared to move thé Coﬁrt for an order entering the requested judgment. The
Department respeomﬂly submits that this action is not nacassary as the Coutt is authorized to

ihe issne of liability. However, if the Court disagrees, the Dcpa:mnent anticipates that &  motion
could be prepared in two weeks and filed and served accordmg to Code of le Procedurs,

section 1005, subsection (b). | : : S

v, REQUIREMENT OF JUDICIAT, DEFERENCE _

’ Theé declarations of Neil Manji and Banky E. Cuxtis, attached hereto, attest to thc;-i
substantial evidence that suction dredge mining uder the Department’s current regulations is . -
having deleterious effects on, Coho in tlie Klamath, Scott, and Salmon Rivers and their
tributaries.? This factual and sc1en’c1ﬁc evidence leads the Department to xeasonably conclude that
the existing regulauons (Cal. Code Regs,, tit. 14, §§ 228, 228.5) are not in comphance with Fish
and Game Code sections 5653 and 5653.9, and supports the Deparfmant’s well-considered
decision to admit ability. '

Tr

2. “Substantial Bvidence” is defined under section 15384 of the CEQA Guidelines (Cal.
Code Régs., §§ 15000-15387) to rnean, “enough relevant information and reasonable infexences
from this information that a fair argument can be made to support a conclusion, even though
other conclusions might also be reached...Substantial evidence shall mclude facts, reasonable
assunptions predicated upon facts, and cxperl: opnnon supported by facts. '

Defendants’ Case Status Report
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The Department’s decision to admi‘c lability, supported by 2 mi'ionai fe]iance upon 8
substantial body of factual and smentlﬁc evidence, is neither arbitrary nox oapnmous and therefore
is extitled to judicial deferencc The definition of “substannal evidence” in the CBQA Guidelines
tnakes clear, it it of no conscquence that other persons may reach different conclns;ons.. (CEQA
Guidelines, § 1538.) Asthe Ca]iférnia Supreme Court has stated, “[a] xeviewing coutt does not
sup enmpose its owm policy Jndg,ment upot 2 quas1-leg131at1ve agency in the absencs of an
m‘bm‘ary decision; rather the review is litvited to an examination of the proceedmgs to datermme '
whether tha action ie atbitary or entitely Iacking in evidentiary support...; in these techmcal
matters requmng the assistance of experts and the collection and study of statistical data, coutts
let administrative boards and officers work out their problems with as Ltfle judicial interference as
possible.” (Industrial Welfare Com. v. Superior Court (1980) 27 Cal.3d 690, 702.) Such limited
judiciél teview forecloses inquiry as to the agency’s reasons for its actions,v sb long as a xeasonable
basis for sﬁch action exists, the motivating factors _conésidered in réach_ing the decision are :
immaterial and supportivé ,ﬁn&ings are oot raquired. (Stayffer Chemz'mf Co. v. dir Resources
Board (1982) 128 Cal.App.3d 789, 794-795.) The limited scope of review of quasi-legislative
decision making is grounded on the doctrins of separation, of powers wbic]i 1 sanctions ‘
legislative delegation of authority to an appropriate adiministrative agency aod (2) acknowledges
the presumed expertise of the agency. (W.; ses also California Hotel & Motel Assn. v. Iﬁdvmﬁal
Welfare Com. (1979) 25 Cal.3d 200, 211—212) . ' | ‘

CEQA sections 21168 and 21168.5 also Limit a court’s ability to substlfute its ows

1 ]udgmem for that of 2 public agency Both sections agree that in any action or proceeding to

attack, review, set aside, voild, or antml a detemnnatmn finding, or decision of a public agency,
court’s mqmry 1s lngited ultimately to whether the determmination or decision is suppoxted by
substan’ual evidence. (See also National Parks and Conservation Ass nv. County of Riverside
(1999) 71 Cal.App. 4th 1341 1352.) In applymg the substantial evidence standard, the rev:lewmg
court must resolve reasonable doubts in favor of the adm;mstrauve ﬁndmg and decision. {7d.)

Defendants’ Case Status Report
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v,  RBCOMMENDATION -

‘The Department’s adntission was made publically, both orally on the record in open court -
duting the last Case Managemenf Conference and in writing in this and its previous Case |
Management Conference Statements. As such, the Department’s judicial admission is factually
and legally conclusi\;e on the issue of liability. The Dsparbbaen't resPe'cm.ﬂly iequasts that the
Coutt accept the adrmssmn, which is based upon. substantial evidence as attested to in the attached
declaramons of Neil ManJ1 and Banky B. Curtis, and enter a Case Managmnmt Conference Order.
superseding the pleacimgs, concluding the i issue of lisbility, and requiring | the Department to take

|necessary steps to comply with CEQA. and bring its suction drcdge m:.mng regulatsons into

comphanca with Fish and Game Code sections 5653 and 5653.9. The Court should not sanction

- || challenge by the Intervenors or any other party to the Department’s administrative decision to

judicially admit liability, as that decision is entitled to judicial deference and by allowing a
challcﬁgc the Clourt would be placing itself in the position of substituting its judgment fot that of
the ageﬁcy that is presued to have the technical expérﬁsé requiréd to catry ont its quasi-
legislaﬁw fimetion. With entry of the Case Management Conference Order as reéoﬁnmcnded, the
Court and the parties may proceed to the remedy stage of the case, .
VI MINQIMELLEE

" The Department takes no posﬂ:mn on Plaintiff's request for mmctlve relief
VI, CASEMANAGEMENT ORDERS | .

An Or@er After Case Management C‘onferencc was issued by the Couft on Iuly 22, 2003. |
’I,‘he Court ordereﬁ bifurcation of the CEQA and Fish and Game Code claims a;ﬁd‘ set dates for

[lcertification of the Administrative Record and a briefing schedule for the hearing on the CEQA.

claims. Those dates were_subsgqueuﬂy deferred while Plaintiffs and Defendants negotiated a - .
settlement agreament ' '
On December 20, 2005 thc Court issued another Order After Case Management
anference, in which the hearing on the CBQA claim was vacated while the Court made its
determination reparding entry of Plaintiffs’ and Defendapts’ setilement agreement.

Defendants’ Case Status Report
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On July 17, 20086, the Court issued a Case Mauagement Conference Ordex (and Order

Setting Purther Case Management Conference on September 8, 2006.

The Connt entered an Order Following Case Management Confetence on September 8,

2006, which was described earlier in this Case Management Conference Statemnent. Ih addition,
the Court jssued an Order from the Bench on September 8, 2006, rescinding its previous Ordes
bifipoating Plaintifs’ CEQA and Fish and Game Code clairos!

Dated: October 2, 2006 Respectfully submitted,
BILL LOCKYER,

/C:j v General of the State of California
m ;\—A.__

' ROBERT W. BYRNB
Deputy Attorney General o

Attorneys for Defendants California Department of
- Pish and Game and Ryan Broddrick, Director,
Cahforma Depattment of Fish and Game «
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DECLARATION OF SERVICE BY FACSIMILE AND MATL

Case Name: 'Ku,ruk Tribe v, Californiz Dept. Fish and Gare, et al.
Case No.: RGO5 211597 ‘ . .

I declare: L am employed in the Office of the Attorhey Getieral, which is the office of & member
of the California State Bar at which mermber’s direction. this sexvice is made. I am 18 years of
age ot older and not a party to this matter; my business address is 455 Golden Gate Axenue,
Suite 11000, San Prancisco, CA 94102~7004. I am familiar with the business practice at the
Office of the Attorney General for collection and processing of correspondence for mailing with
fhe Tnited States Postal Service. In accordance with that practice, correspondence plased in the
intemal mail collection systen at the Office of the Attorney General is deposited with the United
States Postal Service that same day in the ordiary course of buginess. My facsimile machine
telephone number is (415) 703-5480. ' " T b

On October 2, 2006 at 5:03 PM., I served the aftached Defendants’ Case Status Report with
Supporting Declarations of Neil Manji and Banky E. Curtis by transmitting a true copy by -

' tacsimile machine, pursuant to California Rules of Court, rule 2008. The facsimile machine [

used complied with Rule 2003, and no error was reported by the machine. Pursuant to mle
2008(e)(4), 1 caused the machine to print a record of the transtaission, a copy of which is attached -
to this declaration. In addition, I placed a true copy thereof enclosed in a sealed envelope with
postage thereof fully prepaid, in the internal mail system of the Office of the Attorney General,

addressed as follows: ( :
Roger Beers Bsq. ’ ‘ David Young, Bsq.
202 Glenwood Avenue ' . 11150 Olympic Blvd., Suite 1050
New London, CT 06320 S ~ Los'Angeles, CA 90064-1817
(860) 701-0599 ' .. (310) 575-0311.
Attorney for Plaintiff Karuk Tnbe : o
Neysa A, Filgor ¢ . . James L. Buchal
Stein & Lubin LLE ' ~ Murphby & Buchal LLP :
600 Montgomery Strest, 14® Floor ' 2000 §. W. First Avenue, Suite 320
San Francisco, CA 94111 ‘ Portland, OR 07201 '
(415) 981-4343 (503) 227-1034

. 2
Jatnes R. Wheaton'© Walter H. Bason, Jr.
Environmental Law Foundation ' 39565 Terwilliger Road, #4A .
1736 Franklin Street, 9% Floor. - .7 . Anza, CA 92539 |
Qakland, CA 94612 | (951).763-0568
(510) 208-4562 o

1 declare under penalty of pm:iliry under the laws of the State :
and correct and that this declaration was exetuted on Octaber 2, 20
Califotnia. \ < -

- Monique Davalos




